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THE ADMINISTRATIVE CONTROL OF INSURANCE 
IN WISCONSIN 


INTRODUCTION 


Governmental regulation of business is today a commonplace fact 
of American political existence. We have long since ceased to ask 
whether certain forms of business enterprise ought to be regulated 
or whether the state could constitutionally regulate them. Though 
the question as to how far the state may go in the imposition of 
restriction and regulation upon business is still an important one, 
our principal problem today is rather the problem of administration— 
how shall these businesses be regulated. 

Direct legislative control, assisted and made effective by the ma- 
chinery of criminal prosecution has to a great extent given way to 
control by commissions; the outstanding examples are perhaps the 
Interstate Commerce Commission, the Federal Trade Commission, 
and the Public Utility Commissions of the various states. A similar 
development has taken place in the regulation of the insurance busi- 
ness, and perhaps for similar reasons. 

The necessity for expert knowledge as a basis for regulation, and 
for a constant supervision, as well as a recognition that problems 
arising in a particular business sometimes require a regard for the 
individual character of the situation, led to control by an executive 
official, or body, guided by legislative direction, yet vested with 
a power of discretion. Such means of control attain a degree of 
efficiency in administration, generality of treatment and at the 
same time an individualization of the application of rules, unob- 
tainable through regulation by inflexible legislative directions. 

Purely as a problem of what we may venture to call govern- 
mental engineering, such a scheme for regulation is highly desira- 
ble and on the whole free from serious defects. The creation 
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of a governmental organ for the control of the business, and its 
investiture with the power of regulating particular phases of the 
conduct of the insurance business does however raise several 
legal problems. Sometimes statutes vesting the official, charged 
with this control, with power to affect the conduct of these enter- 
prises are attacked on the ground that they confer a legislative 
power upon an executive official, and so violate the doctrine of 
the separation of powers. Often, though the statute conferring 
a specific grant of power is admittedly valid, the question arises 
as to what is the proper scope of this power—what does it author- 
ize the executive official to do. Again a statutory grant of power 
to control may be attacked as violating the constitutional doctrine 
of the separation of powers, on the ground that it confers upon 
this offical a power properly belonging to a court; such a statute 
may also be attacked on the ground that it is violative of due 
process of law to leave to the determination of an executive 
officer, acting informally, questions which it is said must be decided 
by a court, accompanied by the safeguards of judicial process. 

These are some of the legal problems to be found within the 
interstices of a system of control of the insurance business by 
what is termed administrative regulation. This paper aims to 
describe in detail how far this process of the devolution of control 
has gone in Wisconsin, and to discuss briefly the legal problems 
that have arisen in connection with it. 

The material has been divided into a discussion of the admin- 
istrative regulation of insurance companies with reference to finan- 
cial structure and solvency, the issuance and revocation of licenses, 
and the form and contents of the policy. 


I. FINANCIAL STABILITY AND SOLVENCY 


The regulation of the insurance business by mean other than 
direct legislative control began almost immediately after Wiscon- 
sin was admitted into the Union as a state." As might be expected 
the first concern of the state was over the solvency of the com- 
panies; and though there are still numerous statutes requiring 
the deposit of collateral, the building up of reserve funds and 





All references to statutes are to the Wisconsin Statutes, unless otherwise indicated. 
1Ch. 232, Laws of 1850. 
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proper capitalization, the bulk of solvency safeguards are attained 
through powers delegated to the Commissioner of Insurance.’ 
Before an insurance company can begin to do business the per- 
mission of the Commissioner must be obtained; if it is a domestic 
corporation or company a charter of incorporation must be ob- 
tained; if it is a foreign company desirous of doing business in 
the state, a license or certificate to do business must be obtained 
from the Commissioner. Before he issues this authority to do 
business, he must be satisfied with the financial plan and the invest- 
ments of the company applying for the authority. Prior to ap- 
proval or disapproval of the condition of the company he must 
conduct a financial examination of its affairs, and if he is satisfied 
that the financial plan of the company is such that it may do 
business safely, he will grant the proper authority to do business.” 
The Commissioner cannot arbitrarily or capriciously say that 
he is not satisfied with the financial plan of any particular com- 
pany applying for a license. While it is true that the Commis- 
sioner has had a broad discretion in determining whether a company 
has made a satisfactory showing of financial stability, if the com- _ 
pany complies with the statutory requirements, and if the Com- 
missioner offers no objection except that he is not satisfied, he will 
be compelled to issue a license to do business.* Thus in State ex 
rel. Mutual Benefit Association of Illinois v. Root, the relator ap- 
plied for a license to do business as a mutual insurance society 
providing insurance on the assessment plan.” The Commissioner 





ly the administration of the insurance laws was placed in the hands of the secretary of 

» . ve 339, Laws of 1852). Some supervisory power was lodged in the governor (Ch. 103, 
Laws of 1858). The pressure of the multifarious duties of the secretary of state, as well as the 
recognition that the insurance business required specialized control and study, made it clear that 
some other agency of control was necessary. As a result, Ch. 56, Sec. 32, Laws ¢ 1870 created 
the Department of Insurance as a oS ay =s the office of the secretary of state, and he 
was made ex-officio Commissioner of , the insurance department was remo’ 
from the department of state, and established as : ye department of the state government. 

This procedure had its origin in Ch. 232, Laws of 1850. Some later statutes vesting the Com- 
missioner with the same power —_ various kinds of insurance companies are Ch. 190, Laws of 
1859 (all foreign insurance companies); Ch. 418, Laws of 1891 (foreign ~~ beneficiary and 
fraternal companies) ; Ch. 175, lon of 1895 (domestic mutual beneficiary and fraternal companies;) 
Ch. 277, Laws of 1807 (foreign and domestic casualty and suret ry ond companies) ;, Ch. 316, Laws 
of 1897' aoe live stock yee Ch. 65, Laws of = ers’ mutual insurance com- 
panies); Ch. 167, Laws of 1899 (mutua: bycicle c companies); Ch. 270, Laws of 1899 (life companies 
on the stip ulated premium plan.) = present statute defining this general power of the Com- 
missioner is Rev. Stats. 1925, Sec. 40. 
“ aS aoe "4 rel Mutual Benifit pre n ol of Illinois v. Root, 83 Wis. 667, 54 N. W. 33, 19 L. R. 
‘This was an application for a license to do business under Ch. 418, Laws of 1891, ay a 
the admission of mutual beneficiary societies on the assessment plan. 
Laws of 1879, certain ‘“‘secret, beneficiary, charitable and benevolent orders” nam in whe gy 
were exempt ‘for the provisions of the general insurance law. This provision continued to 
to be in force until 1889,at which time there were over se such ties in Wisconsin. See 18. 
Ann. Stats. 1878-1883, Sec. 1953 b. By Ch. 334, Laws of 1889, these so-called ‘fraternal assess- 
ment insurance corporations” were subjected to ‘the jurisdiction of the Commissioner. 
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held that the applicant was not such a company because it prom- 
ised to pay the assured a definite sum and at the same time its 
policies fixed a definite rate of assessment beyond which it could 
not assess the assured. As a matter of fact the policies also 
reserved the right to the corporation to raise or lower the assess- 
ment according to the needs of the company. The court held 
that the mere fact that the company was authorized to make calls 
and receive premiums in advance did not destroy its character 
as an assessment company.’ The court therefore held that unless 
the Commissioner could furnish a more substantial objection to the 
financial plan of the company, he must issue a license to it. 

The Commissioner will not however be compelled to issue a 
license to an applicant before he has examined it, even though the 
company can prove that it is solvent; and the Commissioner is 
entitled to a reasonable time after the application within which 
to make the examination and pass judgment upon it.’ Since the 
statute provides that he shall make an examination upon applica- 
tion, it would seem that he could be compelled by mandamus to 
do so within a reasonable time, though he could not be compelled 
to license it until he had done so. The character of the examination 
must, however, rest in the discretion of the Commissioner so that 
he may inquire into its business practices as well as its solvency.” 

No case has decided to just what specific items of the financial 
plan of a company the Commissioner may properly object in re- 
fusing to issue a license. In State etc. v. Giljohan’ the Commis- 
sioner originally refused to license a foreign mutual beneficiary 
company because he deemed its assessment rate too low to ade- 
quately safeguard the interests of policy-holders. The question as 
to the propriety of this objection was not presented for adjudica- 
tion, as the Commissioner stated prior to the petition for 
mandamus, that he had reconsidered his decision and would ex- 
amine the company before finally deciding. 

That the assessment rate is too low would seem to be a proper 





*Ch. 216, Laws of 1911, Sec. 1 now defines assessment plan. It means “by assessment on sur- 
= ~ or that the amount estimated or required to meet such losses shall not be limited 

a fixed sum 

1State ex rel Court of Honor of Illinois v. Giljohan, 111 Wis. 377, 87 N. W. 245 (1901), denying 
mandamus to compel the issuance of the license. 

*Rev. Stats ars Sec. 201.40 provides inter alia that the Commissioner must be satisfied ‘‘that 

the interests of the ple of the —_ are not jeopardized by dealing with such corporation.” 
And see (1910) a tty. Gen., Wis. 484 
*Supra, note 7 
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ground for refusing to issue a license, for such a fact would 
render the company liable to insolvency very easily, or certainly 
to inability to pay policies. One cannot say with assurance whether 
or not a court would regard as conclusive, a determination by the 
Commissioner that a particular rate of assessment was too low 
to maintain a proper financial stability. The statute entrusts this 
question of the propriety of fiscal condition to the Commissioner ; 
it is a question of fact and judgment and his determination in the 
absence of fraud, bad faith or lack of evidence to support it 
ought to be conclusive upon the court. Certainly he is in a better 
position to decide this question than a court. 

The provision for an administrative control over the formation 
of insurance companies seems obviously to insure solvency to a 
more certain extent than would a provision that a company should 
be entitled to a license upon a deposit of sufficient collateral or 
security with some official of the state. The latter method is 
typical of a legislative control over formation of companies and 
it fails in insuring the same degree of safety in that it provides 
no means for taking into account the financial structure of a com- 
pany. For though it may have adequate assets on hand to justify 
permission to do business, its financial organization may be such 
that its assets will readily be dissipated. Such factors, which must 
be taken into account in determining whether a company should 
be allowed to do business, can only be considered when control 
over the grant of authority to do business is vested in an official 
having a discretionary power. 

Another important item in the control over the formation of 
insurance companies so as to affect solvency is the control over 
the issuance of securities by the company. It would seem clear at 
the outset that the Commissioner had an indirect control over the 
security structure of an insurance corporation implicit in his power 
to license. For the right of the applicant to receive a license was 
dependent upon its satisfying the Commissioner with respect to 
its character and standing, financial and otherwise. In this way, 
the Commissioner would pass upon the organization of the com- 
pany with respect to the relation the capital stock bore to the assets 
and so on. 

In 1911 however, the control over the issuance of all forms of 
securities by insurance companies was specifically vested in the 
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Commissioner,” comparable, in a vestigal fashion, to the present 
control over all security issues of any sort by the Securities Divi- 
sion of the Railroad Commission. The legislature in 1913, enacted 
chapter 756, Laws of 1913, dealing with the problem of security 
issues generally. The act was entitled “An act to control the sale 
of stock in certain corporations,” and provided that the Railroad 
Commission should have supervision of all matters mentioned in 
the statute, except where such supervision is by law expressly 
vested in another agency. It would seem clear therefore that the 
act of 1913 expressly left untouched the power of the Commis- 
sioner to control the issuance of securities by insurance companies.” 

The act of 1913 was amended in 1921 so as to add “Provided 
that no permit shall be issued for the sale of securities of an 
insurance company whose business consists chiefly in owning and 
controlling securities of insurance companies without the approval 
of the commissioner of insurance.”” This provision apparently 
shows that the legislature believed the control over security issues 
of insurance companies to be vested in the Railroad Commission.” 
The question has never been litigated, but on the advice of the 
Attorney-General the Securities Division of the Railroad Com- 
mission has since 1921 controlled the issuance of securities by 
insurance companies. 

Supplementing the control to insure solvency obtained by giving 
the Commissioner powers with respect to the formation of insur- 
ance companies there are, in addition, several administrative safe- 
guards to insure the continued existence of a proper financial 
condition so long as the company is doing business. The statute 
requires companies to submit annual reports to the Commis- 
sioner containing detailed statements of their condition and busi- 





Ch. 280, Laws of 1911 creating section 1897f of the revised statut This statute prohibited 
the sale oF} ‘stock in any insurance company, foreign or domestic, unless the contract to sell was 
in writing and contained specified agreements and representations set forth in the statute. Sec- 
tion 5 of this act provided that no literature for the sale of such stock could be used unless first 
filed with the Commissioner. See also Ch. 287, Laws of 1911 amending Ch. 280, Laws of 1911. 

These provisions are the direct antecedents of the Blue Sky Law, Ch. 756, Laws of 1913 creating 
Sections 1753-48 to 1753-51 of the Revised Statutes, vesting control over the security issues of 

corporations and companies in the Railroad Commission. 

u“The consensus among disinterested individuals concerned with the administration of the 
law is that as a matter of sound public policy. the regulation of all matters dealing with the sub- 
ject of insurance companies should be left exclusively with the insurance commissioner. This 
consideration, while not in any sense controlling, is, in a situation where the rule to be applied, 

as in the present case, is a matter of doubt, entitled to weight.” See 9 Op. Atty. Gen. Wis. 238 
(1920), at 243. 

"Ch. 442, Laws of 1921. 

‘The act is an implied construction of the act of 1913 (Sec. 1897f. Rev. Stats. 1919) and a 
direction that the Securities Law should be so considered.” 10 Op. Atty. Gen. Wis. 906 (1921). 
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ness.“ Though the statute specifies the information the company 
is to give on the annual report, the Commissioner is empowered 
to require such additional information as he deems necessary. 
The Commissioner prepares the printed forms for annual reports 
so as to enable companies to report the required information, but 
he may change the form from time to time as he deems expedient. 
These annual reports enable the Commissioner to have at his 
finger tips information necessary to determine the soundness of 
any company. 

The practice of conducting financial examinations of the affairs 
of a company is another function of the Commissioner which 
serves to insure a continuous scrutiny of the condition of any 
particular company. This examination may be made either when 
the Commissioner deems it expedient or when any responsible 
person shall file written charges that any return or statement of 
a company is false or that it is in an unsound financial condition. 
For purposes of conducting any such examination, the Commis- 
sioner, or those appointed by him, are empowered to examine 
officers or agents of any company under oath relative to the books 
or business of the company. If upon examination it appears to the 
Commissioner that the assets have been reduced below the required 
capitalization, he may order an increase or begin dissolution pro- 
ceedings in the circuit court. 

The Commissioner is also empowered to address inquiries to 
any insurance company or its officers in relation to any matter 
dealing with the business of the company. This enables him to 
supervise not only their finances but also their business practices.” 
When the Commissioner finds, as a result of an examination or 
from answer to his inquiries, that a domestic insurance company 
is insolvent or attempting to dispose of its assets in an unauthor- 
ized manner, he is given wide powers for the protection of those 
having an interest. He may apply to the circuit court of the 
county where the home office of such company is located for 
authority to take possession of the properties and conduct its 
business and to do all other things necessary to protect all con- 





“This provision had its origin in Ch. 158, Sec. 4, Laws of 1867, and Ch. 56, Sec. 21, Laws of 1867 
“The statutes dealing with the power to examine, address inquiries, etc., summarized in the 
text will be found in Wis. Stats. 1923, Secs. 200.04, 200.07, 201.15, 201.29, 201.34, 201.38 
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cerned.” As an alternative, or in addition to this power given 
the Commissioner, he has the same authority the Banking Com- 
missioner has in relation to insolvent or delinquent banks, that 1s, 
he may take possession and conduct the business without the 
formality of an application to a court.” 


The Commissioner is also vested with many other powers in 
relation to solvent companies. He is empowered to fix the reserve 
liabilities of any insurance corporation, when no other provision of 
law fixes the reserve liabilities of the corporation. The law pro- 
vides that such basis or plan of the Commissioner, fixing the 
reserve liabilities, shall be prima facie just, reasonable and proper, 
subject to review in the courts as provided by law.” It can readily 
be seen that such a power vests an exceedingly wide discretion in 
the Commissioner, a power which is in its character legislative, 
if legislative power has limits or definition. Yet this sort of reg- 
ulation can best be left to the Commissioner and, due to its highly 
technical nature, a court would of necessity be forced to rely on 
his judgment. 

The Commissioner is also a member of a commission consisting 
of himself, the Attorney-General, and the Governor, or someone 
appointed by him if he is unable to sit, which regulates the con- 
solidation of insurance companies, and the reinsurance of risks 
by one company with another. Here also the power delegated to 
the commission is broad, for the consolidation or the reinsur- 
ance may be authorized, if the commission is satisfied that no 
reasonable objection to the plan exists, and that all interests are 

_ protected.” This might also be attacked as a delegation of legisla- 
tive power; but the truth is that the provision of such an admin- 
istrative standard for the guidance of the commission ought to 
be sufficient to prevent the courts from saying that the legislature 
has abdicated its power in favor of a commission. No other 
standard than the one provided in the statute could effectively 
guide the approval of a consolidation, or a contract of reinsurance. 





Ch. 152, Laws of 1911. 

"Stats. 1923, Ch. 220, Section 220.08. “‘The great delay and expense incident to settling up 
insolvent insurance through ordinary receivership r+ ~+- has been commented on before. 
The experience of the ¥-9 -y: of the New York de; ment of insurance shows this 
can be remedied.” 42 Ann. Comm. Ins. (1911), Part I, p. XXIII. 

“Ch. 235, Laws of 1911. 
%Ch. 170, Laws of 1905. 
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II. LICENSING POWERS 


The power of the Commissioner with respect to the issue and 
revocation of authority to do business is, from one point of view, 
simply one of the means of controlling an insurance company in 
all ways, that is with a purpose of safeguarding solvency, or to 
control the method of doing business or the issuance of policies. 
The problems connected with the issuance of licenses have there- 
fore been discussed in the preceding section dealing with the con- 
trol of solvency. The power to revoke licenses is ordinarily con- 
ferred, however, as a method primarily of securing obedience to 
legislative and administrative directions and perhaps to control 
the activities of the company only indirectly. 


The Commissioner may revoke a license for any reason which 
the statutes empowering him to revoke, set forth; thus he may 
revoke a license if a company with an impaired capital fails to 
obtain additional capital as required by the statute referred to in 
the preceding section. A license may be revoked for any violation 
of the law regulating insurance companies.” This raises generally 
the problem as to what effect the court will give to the ruling of the 
Commissioner as to what constitutes a violation of a particular 
statute, and as to the interpretation of a particular statute. Gen- 
erally speaking rulings upon matters of law, such as the construc- 
tion of statutes are commonly reserved for courts; such power is 
regarded as confined to the judicial rather than the executive func- 
tion. Consequently the ruling of the Commissioner would not 
be regarded as conclusive by the court in any event.” It would 
seem, however, that an interpretation made by the Commissioner, 
if permissible under a particular statute, ought to be given great 
weight by the court, particularly if it makes for a more efficient 
administration of the insurance laws. The supreme court of the 
state, however, has sometimes disregarded such an interpretation 
and simply made an independent interpretation of the statute. 





PH a ond has existed since Ch. 171, Laws of 1879. See also Stats. 1923, Sec. 201.38, sub- 
SCT. A merican School of Magnetic Healing v. McAnnulty, 187 U. 8. 94, 23 Sup. Ct., 33 (1902)- 
It has Pena Ao however, that the legislative branch of the government may, under "certain cir- 
cumstances, make the decision of the executive official as to the interpretation of a statute final. 
sen tase). Paulding, 14 Pet. 497, 10 L. Ed. 559 (1840); Work v. U. S., 267 U. S. 175, 45 Sup. Ct. 
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In Travellers Ins. Co. v. Fricke® the Commissioner’s interpreta- 
tion of the statute was upheld by the supreme court. The company 
had been doing both a life and accident business and had been 
licensed since the time of the creation of the insurance depart- 
ment. On the theory that chapter 59, Laws of 1870 recognized 
three kinds of insurance business, i. e., life, accident, and life and 
accident, the insurance company had been paying a license fee of 
three hundred dollars annually, believing that only accident com- 
panies were required to pay a 2% tax on gross annual premiums 
collected within the state, while the other two were required to 
pay but $300 a year®. This had been the construction placed upon 
the statute by all the Commisisoners prior to Dr. Fricke. Dr» 
Fricke, however, decided that the law recognized but two kinds 
of insurance business, life and accident; and after hearing argu- 
ment by counsel for the company, he decided that the company 
had done business as an accident company, failed to pay the tax 
and violated the law. He therefore issued an order revoking 
the license unless the company paid the 2% tax on gross premiums. 

The company urged the construction of the former Commis- 
sioners as decisive of the question, but the court upheld the con- 
struction of Dr. Fricke. In so doing, however, the court did 
not give any particular consideration to the fact that the adminis- 
trative officer had construed the statute; nor could it, for the 
administrative had not been consistent in its construction. The 
court upheld that contention of the administrative in this case, on 
an independent construction of the statute for two reasons. Since 
section 27 of the act is the only section referring to “life and acci- 
dent” companies if there were such, whereas the first twenty-six 
sections referred to life or accident companies, the court says a 
curious result would occur; namely, an exclusively accident com- 
pany would have to comply with the first twenty-six sections, and 
not the last section, whereas the “life and accident” company 
would not be required to comply with the first twenty-six sections, 
but would be required to comply only with the last section. Another 





294 Wis. 258, 68 N. W. 985 (1896). 

"Section 1 of the Act begins “No life or accident company shall do business, etc.”; Section 4, 
“Every life or accident company shall transmit annual statements etc.”; Section 14, “Mutual 
life or accident insurance companies”; Section 27, “‘No life or life and accident company shall 
transact business unless a license is obtained__-.-_-_-.-- “No such license shall be issued to 
any life or life and accident Lmeeed until it has filed a report, and all life and life and accident 


companies shall pay - ----- 
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reason for the decision was that even if the Act of 1870 did recog- 
nize three classes of insurance companies, section 1220 of the revi- 
sion of 1878 dealing with “Every company transacting the business 
of life or accidental insurance” changed the law and expressly 
recognized but two classes of insurance“. The court did say that 
with respect to the Act of 1870, which was ambiguous, the practical 
construction of the administrative officers, prior to Dr. Fricke, 
might have been conclusive on the court; the Statute of 1878 was 
clear and the construction of the executive would therefore be 
entitled to no special consideration. 

The construction of a statute by the Commissioner was not upheld, 
however, in Equitable Life Assurance Co. v. Host™, Section 1952, 
Revised Statutes of 1898, provided that “every life insurance cor- 
poration doing business in the state upon the principle of mutual 
insurance ....may make distribution of such surplus as they have 
accumulated annually, or once in two, three, four of five years as 
the directors may from time to time determine. In determining 
the amount of such surplus to be distributed, there shall be reserved 
an amount not less than the aggregate value of all outstanding 
policies ....” The insurance company had issued a number of 
policies in the state which contained a provision deferring divi- 
dends for more than five years. Upon written complaint being 
filed with Commissioner Host, after notice, hearing and argu- 
ment of counsel, he ruled that the statute required the distri- 
bution of dividends at least every five years, construing “may 
make distribution” to mean “must make distribution”. He there- 
fore entered an order revoking the license of the company unless 
within thirty days it filed a written statement to the effect that it 
would comply with the order. An action to restrain the Commis- 
sioner from enforcing the order was dismissed in the circuit court, 
and an appeal from the judgment of dismissal was taken. 

Before the supreme court, counsel for the Commissioner con- 
tended that if the words “may make distribution” were to be 
construed as in truth permissive, then the words “annually or 
once in two, three, four or five years” were meaningless”. The 





“The revisor’s note to section 1220 of the revision of 1878 states that this section is in effect 
the same as section 27 of Ch. 59 of the Laws of 1870. His construction seems to be that the Act 
of 1870 recognized but two classes of insurance business. 

%124 Wis. 657, 102 N. W. 379 (1905). 
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supreme court, however, decided that the word “may” was used 
literally, reversing the circuit court and invalidating the order of 
revocation. The court justified its decision that “may” was used 
literally on several grounds. The word “shall” is used as man- 
datory in the same section, and this shows the legislature intended 
to use “may” to mean permission. Further, the general purpose 
of the Law of 1870" was to insure protection against insolvency, 
not to prevent over-accumulation of dividends; consequently an 
interpretation which will effect the purpose of the act must be 
adopted. In addition, the court points out that it seemed to be 
the general consensus of opinion on the part of legislators and 
state officials as well as insurance companies, that the time of 
distribution of dividends was discretionary with the companies.” 

It might be said in passing that had the court felt at all inclined 
in the opposite direction, it could have construed “may” to mean 
“must” with the requisite intellectual honesty, and reliance upon 
principle none the worse for it. Mr. Justice Cassoday, speak- 
ing for the court, cites several cases where the courts had con- 
strued “may” to mean “must”. But he said those were cases 
where public interests were concerned or where the public or third 
persons have a claim de jure that the permissive power should be 
exercised. This means nothing more than that courts will construe 
“may” to mean “must” when they feel that the interests, either 
social or individual, of one person or another requires recognition 
and enforcement. It would therefore seem that had the court had 
any feeling on the possible evils of over-accumulation, whereby per- 
sons who are entitled to money and who could use it, cannot get it, 
it would have had no difficulty in upholding the ruling of the Com- 
mission as to the proper interpretation of the statute. 

If the court in the Equitable Assurance case had regarded the 
practical construction of a statute by the administrative as final, 
where the statute is ambiguous, as the court said it might do in 





I. Rep. Comm. - oe for the argument of Commissioner Host, in pro per, in the Cir- 
cuit it Court vr Dane Coun 
"Section 14, Ch. 59, a s of 1870. The statute in this case was a reenactment of this section 
of the Act a 1870, and Section 1952, Rev. Stats. 1898, except that until Ch. 309, Laws of 1887 
was enacted it applied to accident companies also. 
"Equitable Assurance v. Host, su note 25, at 675; 676. ‘‘That such was the consensus of 
opinion is manifest from ee fact t the insurance commissioner attempted in 1901, and again 


in 1903, to have the section of the statute in question amended so as to make be time of distri- 
bution manda\ tomy of _ ing permissive, as indicated. But such efforts failed.” 
Section 1952, Stats. 1898 was later amended by Ch. 448, Laws of 1905, to make the dis- 


pm of accumulated dividends mandatory, at least every five years, if there were a proper 
surplus 
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Travellers Insurance Co. v. Holt, the Equitable Assurance case 
is a proper place for the application of the doctrine. 


The power to revoke licenses for violation of the law may in- 
volve not merely an administrative interpretation of what the law 
means, as in the cases heretofore discussed in this section. A 
situation may arise where the meaning of the statute is clear, but 
the question is whether the conduct of the insurance company is 
contrary to the direction of the statute. The problem would then 
arise as to what effect a court should give to the decision of the 
administrative that the conduct of the insurance company violates 
the statute. Thus, section 1955f, Revised Statutes of 1898”, di- 
rected the Commissioner to revoke the license of any mutual com- 
pany doing business on the assessment plan, if the literature used 
in soliciting business is misleading in respect to the business or in 
conflict with the laws of the state. Suppose the Commissioner 
should rule that, under this law, policies and by-laws of a mutual 
benefit society must definitely state that the policy-holder is liable 
for an increase in the rate or an additional assessment, if necessary 
for the payment of claims against the society, and that if they do 
not contain this statement they violate this statute. 


Ought a court regard the decision of the Commissioner that 
unless this provision is included, the policy is misleading in respect 
to the business done as conclusive, or should the court arrive at a 
decision on this question on an independent judgment? The ques- 
tion as to whether a writing is misleading as to the business is a 
question of fact, and in the absence of fraud, bad faith or complete 
lack of evidence, ought to be conclusive upon the court. 


This statute would clearly authorize the Commissioner to pass 
on the literature of any mutual company used in soliciting busi- 
ness; in fact it would seem to authorize a ruling that all soliciting 
literature must be submitted for inspection by the Commissioner 
before use by a company. Certainly the statute authorizes the 
ruling made; its validity though never decided by a court would 
seem to be unquestionable.” 





*Since repealed by Ch. 210, Laws of 1911. 
*The Attorney-General was of the opinion that this ruling was proper. See 1 S. & B. Ann. 
Stats. 1898, p. 1463, note to Section 1955f. 
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III. FORM AND CONTENT OF POLICY 
a. Frre INSURANCE 


As stated earlier in this paper, the first concern in the regulation 
of insurance companies was the solvency of the business. This sol- 
vency was attempted to be attained partly through legislative enact- 
ments, such as those requiring deposit of securities and establish- 
ment of reserves. But to a greater degree the means of attaining 
solvency and security for the payment of losses was a system of ad- 
ministrative control through the practice of licensing, approval of 
assets by a Commissioner, and primarily through the practice of 
conducting financial examinations and addressing of inquiries as to 
the business by an official who was charged with the duty of alert 
visitation. 

But presently it was seen that policy-holders could lose the se- 
curity against loss which they had supposed they obtained in other 
ways than by financial irresponsibility. Ingeniously worded and 
obscurely printed policies, filled with conditions, the purpose of 
which was nothing except the continued collection of premiums with- 
out a material chance of liability on the part of insurance compan- 
ies, have furnished no little reason for the interest on the part of 
the state, through the legislatures, in the form and the content of 
policies. Such a feeling was no doubt at least partly responsible for 
a standard fire policy law in Wisconsin, no less than elsewhere.” 

The first Standard Fire Policy Law was passed in Wisconsin in 
1891." That act provided that the Commissioner shall prepare and 
file in his office a printed form, in blank, of a contract or policy of 
fire insurance, together with such provisions as the statute may 
authorize to be added or endorsed thereon, to be known as the Wis- 
consin Standard Fire Policy. The statute further provided that 
“such form shall, as near as the same can be made’ applicable con- 
form to the type and form of the New York Standard Policy, so- 
called and so known;” provided that five days notice of cancella- 
tion shall be given; and provided that proof of loss shall be made 





“It (the Standard Fire Policy Jon) sine & aims oe. brin sine cote out of chaos. Prior to its passage 
th ere were companies; new clauses and con- 
ditions were being constantly inserted, quasi b ingeniously worded and obscurely printed; and 

, these new conditions were always in the interests of the insurer, not of the in- 
sured. To meet this condition, the act under consideration was bony 6 it is a lens step 
in the right direction cannot be doubted. When a man contracts for insurance, he will know that 
he is contracting for a standard policy and es else.” Winslow, J., in Bourgeois v. Northwest- 
ern National Ins. Co., 86 Wis. 607, 609 (1893). 

“Ch. 195, Laws of 1891. 
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within sixty days after the date of the fire. 

The legislature obviously desired to adopt the Standard Fire 
Policy of New York.” It was, however, impossible to adopt that 
law in toto without repealing certain statutes of Wisconsin on the 
subject, directly contravening the provisions of the New York Stand- 
ard Fire Policy Law, such as the Valued Policy Law™ and the In- 
surance Agency Law.” The Act of 1891 contained no repealing pro- 
vision, and yet it can be seen, as by the provision of five day notice 
of cancellation and sixty days proof of loss, that the legislature in- 
tended to repeal conflicting statutory provisions. Further, there were 
certain provisions of the New York Standard Policy, such as the pro- 
vision “that no suit or action on this policy shall be sustainable in 
any court of law or equity until after full compliance by the insured 

. or unless commenced with twelve months next after the fire” 
which would conflict with certain provisions of the general laws of 
the state; for example, the provision in question would conflict with 
the general statute of limitations.” The legislature could not, there- 
fore, adopt the New York law in toto without providing that all 
statutes inconsistent therewith were repealed ; such a provision would 
be undesirable because the legislature did not wish to repeal them. 
Hence the provision that the policy shall conform “as near as can 
be made applicable” to the New York form. The Act of 1891 
further provided that no policy of fire insurance shall be made, 
used, issued or delivered for use, other than such as shall conform 
in all particulars as to the blanks, size of type, context, provisions 
and form of agreement, to the policy prepared by the Commissioner 
and on file in his office. 

Immediate reactions to the statute were decidedly favorable.” But 
when the question came for adjudication, the Supreme Court of 
Wisconsin held the statute invalid on the ground that it was an at- 
tempted delegation of legislative power to an executive officer.” 
The court lays down the conventional distinction to be found in the 
earliest cases on this question,” viz., the delegation of the power to 





"Ch. 488, Laws of N. Y. 1886. 

“Rev. Stats. 1889, Sec. 1943. 

*Rev. Stats. 1889, Sec. 1947. 

"Rev. Stats. 1889, Secs. 1210, 4222. 

"See footnote 31, supra. Mr. Justice Winslow well understood the cleniieenee of grants of 
| my power; see his paper, “A Legislative Indictment of the Courts”, 29 Harvarp Law 

1Ew 39 

*L-owiin, v. Lancashire Fire Ins. Co., 92 Wis. 63 (1896). Art. IV. Sec. 1, of the Wisconsin Con- 
stitution provides that ‘‘the | islative — shall be vested in the senate and the assem bly.”” 
®Wayman v. Southard, 10 eaton 1, 40; Locke’s Appeal, 72 Pa. St. 491, 498. 
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ascertain the existence of an event or state of affairs® is the delega- 
tion of administrative power and constitutionally proper, while the 
delegation of the discretion as to what the law shall be, is not. That 
this distinction has little or no basis in logic, has been pointed out 
too often to merit a collection of authorities. But the court applies 
the announced principle to this case thus: “The act, in our judg- 
ment, wholly fails to provide definitely and clearly what the stand- 
ard policy should contain, so that it could be put to use as a uni- 
form policy required to take the place of all others, without the 
determination of the insurance commissioner in respect to matters 
involving the exercise of a legislative discretion that could not be 
delegated, and without which the act could not possibly be put in use 
as an act in conformity to which all fire insurance policies were re- 
quired to be issued.”“ And further on,* the court said that conceding 
that the legislature could have adopted the New York law as it stood, 
the state imposed upon the Commissioner a duty equivalent to that 
of revision of the law on this subject, which power it is clear cannot 
be delegated. The objection of the court to the statute is that the 
question as to how far the New York law was applicable depended 
wholly on the judgment and discretion of the Commissioner as to 
what the law should be in that respect; for the legislature had laid 
down no guidance to the Commissioner as to what, in general, is 
meant by the work “applicable.” 

Wisconsin precedents before the Dowling case furnish no absolute- 
ly definite lines of demarcation as to what functions may properly 
be delegated to an executive officer.* 

Apparently the legislature might not hand over the power of 
legislation, but might make a general provision and delegate the 
power “to fill up the details.” But what constitutes the power “to 
fill up details” as distinguished from the power to lay down gen- 
eral provisions is not determinable by a perfectly simple and in- 
fallible test. Obviously, the question as to whether the discretion 
vested in the executive official is so broad and complete that the 





“Cf. Field v. Clark, 143 U. S. 650. 
pe arr ea Ins. Co., supra note 61, at 71, per Pinney, J. 


“Ibid, p. 7 
“See Ray x Brown, “ i-Judicial and, Quasi-Legislative Powers in Wisconsin”, 3 Wisconsin 
Law Review 385, 410 eu _ 
“In re Grimes, 66 Wis. 423 (1863); another principle of distinction is laid down in In re Oliver, 
17 Wis. 681 (1864) to the effect that the legislature could not delegate the aye to make law, but 
could delegate the power to ascertain facts upon the existence of which the operation of the law 
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court will hold the delegation invalid must in the last analysis de- 
pend upon the degree of restriction imposed upon persons by the 
regulation and upon the de facto necessity for the performance of 
the function by an organ better fitted and able to do it than the 
legislature. 

One can see clearly from the decision that the fact that the Stan- 
dard Policy Law prescribes the terms of the contract of insurance, 
certainly influenced the decision. In addition the power delegated 
does look like the power of revision of the law on this subject, 
which power, no one would ordinarily urge, could be delegated. What 
bearing the consideration, that the legislature in committee could 
have performed the function just as efficiently and as easily as 
could the Commissioner, had on the decision is problematical; but 
if the court thinks in the same fashion as other courts and law- 
yer do it, it very likely entered into the result reached. The truth is 
that the Commissioner was not vested with an undesirably wide 
discretion ; a legislative guide was in fact expressed and it can truth- 
fully be said that the Commissioner was merely “to fill in the de- 
tails.” It is extremely doubtful if this case would be decided the same 





“This at least should distinguish it from O’ Neil v. Fire Ins. Co., 166 Pa. St. 72 (1895), which 
held invalid the ym ey Law of 1911 which provided —_ the Insurance Co ioner shall 
prepare and file a stan fire policy and prohibited the use of any fire policy that not conform 
to it, but did not give any indication at all as to the kind of be mtn mg Ny to be denny 

The Minnesota court, however, in Anderson v. Manchester 59 Minn. 182, 63 N. W. 241 
— holding a statute similar to the one in Wisconsin invalid, urges Se consideration. “And 

the moeries of many matters of detail, exceptional matters, and matters which cannot well be 
regulated by the general provisions of the law, may perhaps be delegated to the Commissioner. 
But this is not such a matter. There is no necessity for changing from time to time, between 
legislative sessions, the a which should be put in such a standard form, so as to meet 
changing conditions.” 63 N. W. 241, 242. 

Mr. Patterson in 25 CouumsIa Law Review, 253 at 261 very pointedly remarks “that statutes 
authorizing courts to decide cases by the common law of England insofar as ‘‘applicable” to Ameri- 
ean conditions, have been applied by courts without any qualms that they gave the courts un- 
bridled and capricious legislative powers.’’ See his footnote 47 on the same page. 


“State ex rel Board of Regents v. pot 183 Wis. 132 (1924). Sec. 24a, Ch. 609, Laws of 
1915, provided: “There is annuall ———— such sums as may be necessary, payable ‘from any 
money in the general fund or other not otherwise appropriated, as an emergency appro- 
— to meet the cqoratine expenses of any state institution, department, board, commission 
or other body for which sufficient money has not been appropria to properly ly carry on ordinary 
regular work.”” The act empowers an emergency board, consisting of the governor, secretary of 
— and state treasurer, to determine when such an ew appropriation is necessary. It 

hardly be said that the determination of what are operating expenses”, what sums “may be 

* and what constitutes ‘‘ordinary regular work’’ of state organs, is a mere filling in of 

detail. Yet the court, faced with the fact that if it held the law invalid, a closing of the state 

university and normal schools was highly probable, held the statute valid on the ground that it 

was not a delegation of legislative power. the comments on this ° in a note in 3 Wiscon- 
etn Law Review 124 om 2 and 38 Harvarp Law Review 250 (1925 

Ez parte Kreutzer, 204 N. W. 595 (Wis., 1925), upholding a delegation of power to the Railroad 
Commission in the Blue Sky Law, Sec. 183.28, Stats. 1925. This section authorizes the 
Commission to license security pnt of the plan i is “not unlawful, unfair or inequitable_ -_---- that 
the securities and methods to be used will not work a fraud.” 

om — be interesting to note that a statute very similar to the one Pog in the Dowlin 

—T in Nebraska in State ex Rel Martin v. Howard, 96 Neb. 278, 288, 147 N. W. 
914. The Supreme Court of Idaho has intimated Sie such a statute is valid. See Carrol ». 
Hartford Ins. Co., 28 Idaho 466, 477, 164 Pac. 985 (1916) 
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way in Wisconsin today in view of the latest pronunciamento of the 
court on the question of the delegation of legislative power.* 

The result of the Dowling case was the passage of a new Standard 
Policy Law in 1895.“ The Act provided that the insurance Com- 
missioner prepare and file in his office, a printed form in blank of 
a contract or policy of fire insurance, containing the provisions, 
agreement and conditions specified. Then follows a substantial re- 
enactment of the New York Standard Fire Policy. The Act also 
prohibits the issuance or use of any policy on property in this state 
other than such as shall conform in all particulars to blanks, size of 
type, context, provisions, agreements and conditions with the printed 
form on file with the Commissioner. The Act, however, allows 
a certain leeway to companies with respect to riders or endorse- 
ments on the policy. Violation of this law is made a misdemeanor. 
Taken in connection with the power of the Commissioner to revoke 
an authority to do business for a violation of the law, it would seem 
to confer upon the Commissioner the power of determination as 
to whether a particular policy conformed to the standard policy or 
not; and would authorize him to issue rulings as to what clauses 
did or did not conflict with the Act. 

There are no decided cases which discuss either the existence or 
the extent of the power of the Commissioner to make rulings regard- 
ing provisions in any particular policy. The department does in 
fact, however, exercise this power, since inquiries are often sent to 
it requesting a ruling on the validity of a particular clause; and the 
ruling is made usually after an opinion by the Attorney-General.“ 

Thus, for example, sections 1941-43, Revised Statutes of 1913, 
provided for fire insurance against all “direct loss and damage by 
fire.” The Commissioner wished to rule on the validity of the 
following clause, if included in the Wisconsin standard fire policy : 

“It is understood and agreed that in the event of a loss or damage 
to manufactured tobacco, the insured has the right to remove all trade- 


marks or marks of identification prior to any sale of the damaged 
tobacco.” 





“Ch. 387, Laws of 1895, creating Secs. 1941-42 to 65, Rev. Stats. 1889. See Ch. 203.01, Rev. 
Stats. -_ “Such policy form shall correspond in all respects to sample hereto attached,” created 
by Ch. 127, Laws of 1917. After Ch. tove. of 1895, the phe contained the compulsory 
p AR of the standard policy in the body of the statute. After Ch. 127, Laws of 1917, a = 

e policy containing these provisions was — in the statutes. The Act of 1917 changed th e 

w as it stood theretofore in a few minor matte This change was made on recommendations 
< the Insurance Commissioners Convention of 1914. See 48 Ann. Rep. Com. of Ins. (1917), p. 


spor example, see 54 Ann. Rep. Comm. of Ins. (1923), pp. 155-166. 
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Such destruction by the insured means an immense decrease in 
the salvage or selling value of the damaged property, in the case 
of cigarettes where the paper wrapper inscribed with the insured’s 
trademark or name is removed and the cigarettes reduced to loose 
tobacco. The clause set forth insures against such loss; and the 
question involved is whether loss occasioned by an act of the insured 
subsequent to a fire, such as by removal of identification marks, 
is direct loss or damage by fire which may be provided against by a 
standard fire policy. The Attorney-General was of the opinion that 
such a loss is a direct loss within the meaning of the standard 
policy.” He went on the ground that a sale of the damaged tobacco 
with the insured’s mark on it would injure his good will which would 
be direct loss, and that this clause provides against such a loss.” 
This problem might be raised judicially by an order of the Commis- 
sioner to revoke the license of the insurance company on the ground 
that the insertion of such a clause was a violation of the law. 

The significant thing regarding the practice of the department in 
issuing rulings and opinions upon which they are based as to the 
validity of proposed provisions in policies, is that it has cut down 
litigation involving the validity of such clauses tremendously. One 
need only look at the first volume of Simmons’ Wisconsin DicEst, 
or better at the first volume of Sanborn and Berryman’s ANNOTATED 
StaTuTES OF 1898 and compare the number of annotations of cases 
for a certain period before the Standard Policy Law with the annota- 
tions in supplements to Simmons’ Dicest for a similar period, and 
the result is apparent. 

No decision has been found regarding the finality of the Commis- 
sioner’s approval of a policy as conforming to the Act, probably for 
the reason that approval of the policy is not necessary for its 
issuance. This problem will, however, be discussed later in con- 
nection with the Standard Health and Accident Provisions Law. 

The last step in the regulation of the insurance business has been 
the regulation of rates. This is by no means without reason. 





#3 Op. Atty. Gen. 432 (1914). The New York insurance department had ruled that such a 
clause violated the direct age provision. See an extract from the ruling on page 433 of the 
Attorney-General’s opinion. 

“Citing O’Connor v. Queen Ins. Co., 140 Wis. 388, 394 (1913), which held that ‘‘Proximate re- 
sults of a fire may include other things than combustion, as, for example, the resulting fall of a 

iding, injuries to the insured’s property by water, loss of goods by theft, exposure of goods 
during fire.” It must be noted that the standard policy of “‘direct’”’ not “proximate” re- 
sults or damage; while direct loss is proximate, proximate loss is not necessarily direct loss, but 
includes certain kinds of consequential and indirect loss. 
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It was not until the German Alliance Insurance Company v. Kansas," 
decided by the Supreme Court of the United States in 1914, that it 
was definitely settled that a state could constitutionally regulate the 
rates of insurance. The legislature had been presented with a bill 
regulating fire insurance rates as late as 1913, and it was successfully 
urged in opposition to its passage that this could not lawfully be 
done by the state.” 

The problem of insurance rates, particularly fire insurance rates, 
did not seem to be a matter of much concern until comparatively 
late in the history of insurance regulation, at least in Wisconsin.” 
Originally the insurance companies charged a flat rate for fire insur- 
ance; for example, $1 per $100 for brick houses and $2 per $100 
for frame houses. Of course this system took no account of indi- 
viduality of risks. Later each insurance company sent out a field 
man or special agent to survey a particular risk and rate it. But, of 
course, this practice involved an unnecessary expense to insurance 
companies, for one man could rate for an entire district. Con- 
sequently, there arose the so-called compact system, in which several 
companies entered into an agreement to establish and maintain rates, 
through a district compact manager, who rated the risks in a parti- 
cular territory. 

The anti-trust agitation in the nineties had as one of its results in 
Wisconsin, the prohibition of such compact rate-making methods, 
through the passage of the Anti-Compact Law of 1897.% The Act 
prohibited fire and marine insurance companies from entering into 
any agreement, directly or indirectly, to establish and maintain 
rates. The Act, however, allowed the establishment of rates by local 
boards of fire underwriters, to which companies had to belong for 
the purposes of fire department dues and maintenance of fire patrols. 
The results of this Act were worse than any abuses of the compact 
system. It made possible a coercion of all companies and agents in- 
to membership in the board, and enforced a compact trust rate 
from which neither the companies nor the property owners had any 





833 U. S. 389, 24 Sup. Ct. Rep. 612 (1914). 
ans. Ann. — omm. of Ins., Part I, xxvi. 
the history of fire insurance rate-making in Wi in prior to the adoption of the Rating 
Law 3 of 1917, see e Report of the Joint Legislative Investigation Committee on the Subject of Fire 
Insurance, 1911 (un ler the ooo of Joint Resolution 40, Bill No. 130A, Laws of 1911, and Ch. 
512, Laws of 1911) ee t of Record, Hobbins v. Hannan, No. 184, August Term, 1924, Sup. 
Ct of ' Wis. ie PR. 63, Xai 45 Ann. Rep. Comm. of Ins. (1914), Part I, p. lxxix. 
ws of 1897; amend. Ch, 61, Laws of 1917. 
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appeal. Particularly in the case of dwelling house rates, it was the 
means of extracting excessive insurance premiums.” 

In addition, such a statute when applied to insurance is econom- 
ically unsound. Open and unrestricted competition leads to higher 
rather than lower insurance rates, just as it does in the case of rail- 
roads. The attitude toward fire insurance had changed from the 
time when it was regarded as a wager by an insurance company; it 
was recognized that fire premiums merely constitute a common fund 
for the payment of losses and consequently adequate safety and 
economy require uniformity of rates. The result of the Anti-Com- 
pact Law was to enforce the economic principle. Uniformity of 
rates was attained through the rise of independent rating bureaus, 
which surveyed risks, established rates and sold the information to 
the various insurance companies. But at the same time the rates 
were still higher than a general opinion felt they should be.” As 
the United States Supreme Court said :” 

“We may venture to observe that the price of insurance is not fixed 
over the counters of the companies by what Adam Smith calls higgling 
of the market but formed in the councils of underwriters, promulgated 
in schedules of practically controlling constancy which the applicant 
for insurance is powerless to oppose and which, therefore, has led to 
the assertion that the business of insurance is of monopolistic character 
and that ‘it is illusory to speak of liberty of contract.’” 

On the one hand a monopoly or rate agreement is necessary to 
maintain lower rates than would result from the open competition ; 
on the other hand a rate maintained by monopolistic agreement is 
one higher than people should be required to pay as the cost of insur- 
ance. The problem then was a reconciliation of a proper amount of 
regulation required with a certain amount of competition. Beyond 
this, if each of the multitude of insurance companies was left to 
prescribe its own rates and forms and to report its individual writings 
to the Commissioner, a tremendous burden of expense would be put 
on the state. Similarly the initiation of rates after survey of risks 
by the department of insurance would involve a tremendous expense. 

The scheme adopted and recommended by the Joint Legislative 
Committee was, therefore, one which lay between both extremes and 
at the same time made usable existing rating machinery, a plan of 





®See 45 Ann. Rep. Comm. of ins. (1914), Part I, p. xxix. 
“See 42 Ann. Rep. Comm. of Ins. (1911), pp. 18, 19. 
German Alliance Ins. Co. v. Kansis, supra note 5!. 
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legalized cooperative rate-making through the rating bureaus under 
supervision of the Commissioner.” It provided for compulsory 
membership by every fire, tornado, etc., insurance company in an 
inspection and rating bureau. Rates were to be made by the bureaus 
after survey of a risk. The bureau was to act as a stamping office to 
check every policy issued, changed or cancelled by a member com- 
pany. Rates were to be subject to review by the Commissioner upon 
his own motion or complaint, to determine whether they applied to 
risks and whether they were discriminatory. All orders of the 
Commissioner were to be subject to court review as usual. 


The recommendations and the proposed bill of the committee were 
defeated at the 1913 session,” and until 1917 there was no regula- 
tion of fire insurance rates, nor inquiry into them except such as 
made by the Commissioner in his inquiries addressd to companies 
and in requests in the forms of the annual reports sent to companies. 
The Commissioner in his recommendation of legislation to be passed, 
recommended in the 1914 Report on Fire Insurance, the passage of 
six bills embraced in two reports and recommendations of the Nation- 
al Convention of Insurance Commissioners.” These recommenda- 
tions were enacted as the scheme of rate-making by chapter 61, 
Laws of 1917, and are in force today as sections 203.32 to 203.48, 
Revised Statutes 1923. In general outline the law provides as fol- 
lows: 

Every company writing fire, lightning, windstorm or sprinkler leakage in- 
surance is required to be a member of a rating bureau. (Section 203.32) 

A rating bureau may be formed by any five or more companies and each 
bureau is required to admit to membership any licensed insurer applying thcre- 
for. (Section 203.33) This provides an opportunity for numerous competitive 
bureaus. 

The organization of each bureau, the selection of its managing committee 
and the control of its internal affairs is left to the members, subject to 
supervisory powers of the Commissioner. Each bureau must be licensed hy 
the Commissioner, and such license may be revoked for a failure to comply 
with any law or rulings of the department of insurance; such revocation is 
not to take place until the bureau has had a hearing upon at least ten days 
notice. The bureau is to file with the Commissioner all agreements entered 
into by it with the members. All rules and regulations of such rating bureau 
shall be filed with the Commissioner; no such rule or regulation is to be in 





“Report of Joint Legislative Committee, supra, note 76, at p. 47. 
45 Ann. Rep. Comm. of Ins. (1914), p. v. 
“Tbid., pp. lxxxii to xelv. 
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force until such filing or after a written order of disapproval by the Com- 
missioner. (Sections 203.33 to 203.36) 

No company or insurer is permitted to make a rate different from the bureau 
rate upon any class of risks, except as it files, pursuant to statute, a variation 
or so-called deviation rate which it is permitted to do under prescribed condi- 
tions. Any such deviation rate is required to be uniform as to the class to 
which it applies. This affords opportunity for individual competition by any 
single company as regards any class of risks. (Section 203.40) 

Each rating bureau and each insurer, including a deviating company is 
prohibited from making rates which are unreasonable or discriminatory, nor 
may it make a rate which discriminates unfairly between risks of essentially 
the same hazard, and having essentially the same degree of protection. (Section 
203.39) 

In order to prevent discrimination in rates through differences in privileges 
to the insured, a rider which permits an increase of the hazard not contemplated 
in the bureau rate for any risk, is required to be charged for at a rate fixed 
by the bureau, and no rider affecting the hazard for which no charge is made, 
may be used until filed and approved by the Commissioner. (Section 203.46) 

As a check upon departures from the law by individual companies in their 
daily writings, the companies are required to maintain a stamping office under 
the management of a chief examiner. All writings of companies must be 
reported to their stamping office; if such writings violate this Act, the office 
must notify the agent and the company with a direction to correct it. If this 
is not corrected within fifteen days, the office reports it to the Commissioner. 
(Section 203.44) 

The long settled practice of insurance companies of classifying fire in- 
surance risks and rating upon a schedule (by applying base rates with charges 
or credits according as the particular risk may vary from the base) is express- 
ly recognized and authorized to be continued by the bureaus. (Section 203.38, 
203.39, 203.47) 

If the commissioner finds the rate unreasonable, he shall establish a reason- 
able rate and order bureaus to fix a rate not higher than such rate. (Section 
203.40) 

The procedure for the review of rates before the Commissioner is very 
simple. Any review of such rates shall be upon due notice to the parties 
interested (the statute here includes agents who write risks as having a proper 
financial interest); the finding or order of the Commissioner shall be made 
after hearing and be subject to summary court review. During court review 
the operation of the order is suspended, but in the event of final determination 
of such order against the company, any overcharge during the pendency of 
court review shall be refunded. Written complaints before the Commissioner 
shall be verified and may be on information and belief. The complaint must be 
sufficiently definite and detailed to enable the Commissioner to see whether 
there is probable cause for it. Each party in interest shall be entitled to at least 
ten days notice before hearing; and a copy of the complaint shall be served up- 
on any aprties against whom it is directed. If the finding or order is upon the 
Commissioner’s own motion and materially affects any interest or practice of a 
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bureau, insurer or agent, a copy of such finding shall be served upon whoever 
is affected, and he or it shall be entitled to a hearing upon it if such hearing 
is requested within ten days after date of service of finding. Such order of 
the Commissioner is not to be effective until the time during which a hearing 
may be requested shall have elapsed; and such finding is subject to summary 
court review just as a finding based on a written complaint. (Section 203.42) 

It is clear that the purposes of the Act are the prevention of un- 
‘fair discrimination in rates and the establishment of uniform rates 
which are not excessive. These are the purposes for which acts 
authorizing the regulation of transportation rates are enacted. Non- 
discrimination in rates and reasonableness in charge means a reason- 
able uniformity of rate treatment among purchasers of insurance. 

It will be remembered that the Standard Fire Policy Law enacts a 
compulsory standard policy, the terms and form of which must 
conform to the sample on file with the Commisisoner; but the law 
does contemplate variance from the standard policy by providing 
that the policy shall be void by an increase in hazard, for example, 
unless otherwise agreed in writing." The Standard Fire Policy 
Law, therefore, provides for variance in contractual rights and 
forms. 

Now comes the Rating Law of 1917 which provides for a reason- 
able uniformity in rates, with a special provision and procedure for 
deviation. And the question raised, though not decided by a recent 
decision in the supreme court of the state,” is whether the power 
conferred upon the bureaus to establish uniformity of rates, subject 
to review by the Commissioner, includes the power to establish uni- 
formity in contractual rights and forms, a field where discretion was 
left to the insurer and insured under the Standard Fire Policy Law. 

‘It appeared that the Inspection Bureau and the Commissioner had 
both construed the Act to confer upon the bureau the power to 
establish uniform rules and forms as to “riders” which the Standard 
Policy Law left expressly subject to agreement between the insurer 
and the insured by riders attached to the policy.” On this theory 





“Sec. 201, Rev. oa. 1923. The Standard Policy provides for a ber of diti such as 
increase of po ee of illuminating gas on premises, etc., which will avoid policy un- 
less otherwise capanl. addition, subsecs. 1 and 2 of Sec. 206, Rev. Stats. 1923, permit the ad- 
dition to the standard form policy of ‘‘any other matter necessary to clearly express all the facts 

conditions of insurance on any particular risk.” 

® Hobbins ». Hannan et al., 186% is. 284 (1925). 

®“The ‘Rule Book’, which i is the subject of —_ wre has always been considered by Se Insur- 








ance ment and the i @ necessary and important part of the rating 
ae ae the use of —* the  Fating and rerating of risks in a reasonable and ae 
inatory manner may be accomp! ler of Commissioner of Insurance of August 1, 1922. 


Tra of Record, Hobbins ©. _ August Term, 1923, No. 184, p. 28; Ann. Rep. of Comm. 
of Ins. (1922). 
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the Inspection Bureau presented to the Commissioner for filing and 
approval, a Rule Book which was made up chiefly of uniform forms 
of riders, specifying as to the different classes of risks, conditions 
under which the insurer would permit variations of the policy, such 
as the presence or use of gasoline, explosives, etc. on the premises, in 
crease of hazard, non-occupancy, and all other matters which, under 
the previous law, were left subject to agreement of the parties. In 
the absence of agreement so attached, of coure, the policy would be 
void; so that these riders apparently operated to allow leeway to the 
insured. 

The Rule Book also contained certain rules and forms as to re- 
duced rate coinsurance, provisions for consequential or indirect loss, 
use and occupancy insurance and the like. On the theory that since 
the Rating Act had conferred upon the bureaus the power to 
establish not merely uniform rates but also uniform rules as to 
“riders”, it therefore vested in the Commissioner authority to ap- 
prove and disapprove not only rates but also these rules of the 


. bureau, the Commissioner disapproved certain rules in the Rule 


Book because he felt that the forms were more restrictive than 
some previously used and did not reflect a policy as liberal to the 
insured as he thought it should be.“ He approved certain other 
provisions in the Rule Book, most of which were rules with refer- 
ence to rates rather than to contractual forms. 

Now section 203.42 of the Rating Act provides for “summary 
review” by the Circuit Court of Dane County of the orders of the 
Commissioner made under the Act, though it does not outline the 
procedure. This, however, is embraced by section 200.11, Revised 
Statutes 1923, formerly section 1970p, Revised Statutes 1919, pro- 
viding a uniform procedure for reviewing all orders of the Commis- 
sioner. Within ten days after notice of an order made on written 
complaint or upon the Commissioner’s own motion, the aggrieved 
party may file a verified petition for rehearing before the Commis- 
sioner, which is the initial step in the proceedings for review. After 
this hearing, the Commissioner makes a final order which is review- 
able by application for review made within ten days after the issuance 
of such final order, in the Circuit Court for Dane County. On this 
application no evidence not presented to the Commissioner may be 





“Transcript of Record, supra, note 86, pp. 27, 36. 























154 WISCONSIN LAW REVIEW 


introduced or considered. But the applicant is entitled to further 
hearings before the Commissioner, at which either party present may 
present additional evidence on which the Commissioner may make 
whatever further order the case may require. In addition section 
203.42 provides that the Commissioner’s orders shall be suspended 
during court review. 

The Inspection Bureau and its member companies duly applied 
for a rehearing upon the orders of disapproval of certain parts of the 
Rule Book which the Commissioner had made on his own motion. 
After this application but during its pendency, the Commissioner 
issued another order in a letter of instructions to the Audit Bureau 
(Stamping Office),” in which he ruled that so far as his previous 
orders had disapproved rules of the bureau as to rates, the applica- 
tion for rehearing before him operated to suspend his order and the 
disapproved rates must continue in force. This he derived from 
section 203.42 suspending the operations of his order upon applica- 
tion for court review, by construing “court review” to begin with 
the application for rehearing. But he ruled that this provision applied 
only to orders directly involving rates, not to those disapproving 
rules as to contract forms, riders or underwriting practices. 

Before the Commissioner had an opportunity to rule on the appli- 
cation for a rehearing relative to all the orders and rulings mentioned, 
a number of insurance agents, writing policies for companies which 
were members of the Inspection and Audit Bureaus, brought a bill 
in the Circuit Court of Dane County to restrain the Commissioner 
and the Inspection and Audit Bureaus from enforcing any of the 
rules in the Rule Book, whether approved or disapproved by the Com~ 
missioner. The lower court enjoined the enforcement of any rules 
disapproved by the Commissioner, by the Audit Bureau and by the 
manager of the Inspection Bureau; the court held that the Rating 
Act contemplated not only rates but rules and regulations, calling 
attention particularly to section 203.36, sub (1), which provides 
that all rules and regulations of any such bureau must be filed and 
approved by the Commissioner.” 

On appeal the supreme court held that the action should be dis- 
missed, on the ground that the plaintiffs had no legal rights which 





“Transcript, supra, note 86, pp. 38-45. 
“Ibid., pp. 75, 76, 77. 





























ADMINISTRATIVE CONTROL OF INSURANCE 155 


were being violated. The court said that the plaintiffs were simply 
agents of the companies which formed the Inspection and Audit 
Bureaus, and so long as they did not object, no right of the plain- 
tiffs was violated assuming that the Act conferred upon the Bureau 
the power to establish uniform rules as to contract forms and assum- 
ing that the Act so construed is an unconstitutional delegation of 
legislative power to the Bureau and the Commissioner. But the 
court gave a clear dictum to the effect that the purpose of the 
Rating Act was not only to stabilize and make uniform rates, but 
also to stabilize and make uniform contractual forms and riders not 
in violation of the standard form of the policy, which directly or 
indirectly might affect rates. 

The point that there is no violation of any right of the plaintiffs 
in the above action is very likely well made. It is true that, under 
section 203.42, an agent who has written a risk is deemed to have 
a direct financial interest sufficient to enable him to be heard by 
the Commissioner and to petition the Commissioner with respect 
to any rate or ruling. But for purposes of bringing an original suit 
in equity to enjoin, it is very difficult to see how the agent is affected 
by a ruling as to what form may be used if his principal company 
assents. But suppose the case had been properly presented, as where 
a company refuses to use the form in the Rule Book as to increase 
of hazard, for example. 

The first problem, of course, is whether the act properly construed 
does confer upon the Bureau power to establish uniform contractual 
forms and riders, such as contained in the Rule Book, subject to re- 
view by the Commissioner. In the first place section 203.36 mentions 
“rules and regulations” of the Bureau which must be filed and ap- 
proved by the Commisisoner. But beyond that the purpose of the 
Act is to obtain a general uniformity and reasonableness of the rate. 
It would seem to be useless to talk of the Bureau making uniform, 
reasonable and non-discriminatory rates, unless there is uniformity 
not merely as to the rate but as to the thing the rate pays for. In 
other words, there must be uniformity of rules regarding coverage of 
risks before there can be any uniformity of rates for coverage. The 
rate in any particular policy depends upon what the insurance com- 
pany agrees to insure; discrimination and inequality in rates arise 
when the same rate is charged for insurance covering different risks. 
Hence the dictum of the court that the Rating Act contemplates 
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uniformity of contractual riders as well as rates, seems eminently 
correct. 

But it is urged that if this power is conferred upon the Bureau 
and the Commissioner, the Act is unconstitutional because it involves 
an unconstitutional delegation of legislative power to the Bureau and 
the Commissioner; and secondly, because it deprives the insurance 
companies of the liberty of contract guaranteed by the Fourteenth 
Amendment. Hence, it is urged that the Act should be construed 
not to confer the power to regulate contractual forms, in order that 
it may be valid. 

As to the delegation of legislative power to the Bureau and the 
Commissioner, it might be said that this objection might have been 
properly raised in 1825, but not in 1925. If the authorities and 
decisions on the problem of delegation of legislative power do require 
that the legislature must lay down some definite standard to guide 
the exercise of power conferred upon an executive official in order 
that the statute be valid, such standards are certainly present in 
this statute. The statute required rates to be reasonable and non- 
discriminatory. These standards would likewise apply to the rules 
and regulations. Just as a legislature may regulate insurance rates, 
provided the regulation is not unreasonable under the German Alli- 
ance Insurance Company case so the legislature may regulate the pro- 
visions in insurance policies. The Act properly construed, empowers 
the Bureau, subject to review by the Commissioner, to make reason- 
able regulations as to the provisions set forth in the Standard Form 
of Policy, and reasonable regulations do not so interfere with the 
liberty of contract as to violate the Fourteenth Amendment. 

The case also suggests, but of course did not raise the question 
with regard to the effect of the orders of the Commissioner; if the 
case had come into the court on a statutory appeal from the decision 
of the Commissioner on the application of the Inspection Bureau 
and the Audit Bureau, the question would squarely be raised. As 
previously stated, section 203.42 provides for a summary court re- 
view of the Commissioner’s orders and that during such “court 
review” the operation of the Commissioner’s orders shall be suspend- 
ed; but in the event there is a determination of the case against an 
insurer, the overcharge in the rate shall be refunded. The Commis- 
sioner ruled that “court review” included the application for rehear- 
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ing before him; and such an interpretation seems entirely fair and 
reasonable. “Summary court review” should include the application 
for rehearing before the Commissioner, which is a necessary step in 
the procedure and by which alone the complainant could make and get 
before the court the record upon which judicial review is had. 

The Commissioner, as previously stated, also ruled that the appli- 
cation for a rehearing operated to suspend his orders with respect to 
the regulations of the Bureau as to contractual riders. This ruling 
is quite likely based on the provision in the section relating to sus- 
pension of the Commissioner’s orders with respect to the refunding 
of the overcharge in case there is a determination against the insurer ; 
the Commissioner’s position is that this suspension refers only to 
orders with respect to rates, since it talks about overcharge. But 
there is no reason why such a construction is required. It can just 
as easily and correctly be said that this section refers to all orders, 
and that it expressly provides for the effect of the final determina- 
tion of a ruling as to a rate, because such effect would not be entirely 
clear as to the overcharge unless expressly provided for; while there 
is no question as to the effect of final determination of a ruling of 
the Commissioner with respect to a contractual rider form promul- 
gated by the Bureau. A court decision simply means that the form 
may not be used, and there is no problem of an overcharge.” 

No cases have as yet come up involving the validity of rulings of 
the Commissioner as to a particular rate established by the Inspection 
Bureau, or as to a contractual form or rider provided in the Rule 
Book. Hobbins v. Hannan would have raised the validity of such 
rulings if the insurance companies refused to obey any particular 
regulation or rate of the Bureau. Counsel in that case did argue 
the validity of the Commissioner’s ruling as to several rules in the 
Rule Book, but of course it was unnecessary if the plaintiff agents 
had no cause of action. 


b. Lire, AND HEALTH AND ACCIDENT INSURANCE 


There has been no attempt at a regulated scientific control of life 
or health and accident insurance rates, as there has been with respect 





This case also raises another question, that is, as to the propriety of an injunction suit by the 
agente, when the statute provides a statutory mode of‘appeal from a decision by the Commissioner. 

is will be dealt with in connection with the same problem arising under the Standard Health and 
Accident Provisions Law. 
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to fire insurance rates. There had been a thorough investigation of 
the life insurance business in 1905, but it produced no results as to 
regulation of rates. The first mention of state regulation as to rates 
in this field came in 1891." This act provided that no life insur- 
ance company shall make or permit any discrimination in favor of 
individuals, between insurants of the same class and equal expecta- 
tion of life in the amount of premiums paid or charged or in 
dividends or any other benefits; it further provided that no company 
shall make any agreement as to premium other than that expressed 
in the policy. The statute also prohibits the giving of rebates in 
premiums. The statute provided that whenever it shall appear to 
the Commissioner after a hearing before him upon notice that any 
company, officer or agent has violated the provisions of the act, he 
shall revoke the license of such company or agent. The Commis- 
sioner was given a discretion as to the time limit within which the 
person whose license is revoked, shall be issued another license, the 
minimum being, however, six months after revocation and the maxi- 
mum, three years after revocation. The act in effect empowered the 
Commisisoner to determine what is a discriminatory rate of life 
insurance and to abate it, but did not enable him to set in its 
place what he deems a non-discriminatory rate. 


There has been no regulation of the form or contractual provisions 
of life insurance policies except those covering loss of life through 
accident, sickness, bodily injury or disease; this latter is dealt with 
by the Standard Accident and Health Policy Law. The first Standard 
Accident and Health Policy Law was passed in 1911.” This Act 
prohibited it the issuance of any policies of insurance against loss or 
damage from the sickness or the bodily injury or death of insured by 
accident unless 1) it contained in substance certain provisions, 2) 
unless a brief description thereof be printed on the front and back 
in type not smaller than a certain size, 3) unless the printed portion 
of the policy be printed in certain type, 4) unless the exceptions of 
the policy be printed with the same prominence as the benefits, etc. 
The Act provides that a policy issued in violation of this section shall 
be valid, but shall be construed to contain the provisions provided for 
in this law. 









®Ch. 267, Laws of 1891; now Sec. 207.01, Ch. 207, Rev. State. 1923. 
See Ch. 84, Lawes of 1911. 
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It will readily be seen that under this Act, the question as to 
whether a policy conformed to the provisions of law would arise only 
when there was a suit or an action on the policy in a court. The 
tendency was, however, to take insurance matters out of litigation 
in the courts as much as possible, and to achieve a unified regulation 
of insurance through the administrative control of the Commissioner. 
Consequently in 1913, a law as recommended by the National Con- 
vention of Insurance Commissioners was passed containing some of 
the provisions of the law of 1913 and some additional provisions.” 

The Act provided that no policy of insurance against loss or 
damage from the sickness or the bodily injury or the death of the 
insured by accident shall be issued or delivered unless a copy of the 
form thereof and a classification of the risks and the premium rates 
pertaining to it have been filed with the Commissioner ; it shall not be 
issued or delivered until the expiration of thirty days after filing with 
the Commissioner unless he gives a written approval thereto sooner. 
If the Commissioner notifies the insurer in writing that the policy 
does not conform to the Standard Health and Accident Provisions 
Law—specifying his reasons, it shall be unlawful to issue such policy. 
The Act then goes on to specify certain standard provisions which 
such a policy must contain, usually providing two or three alternative 
forms in which this provision may appear. It will thus be noted 
that the Commissioner determines in the first instance whether the 
policy conforms in form and content to the directions of the statute. 

There have been a few decisions of the court with reference to 
the finality of the determination by the Commissioner that the policy 
conforms to the statute by approving it. 

In Lundberg v. Interstate B. M. Accident Association,” there was 
a suit by the insured’s widow on a life insurance policy issued by the 
defendant. 

The plaintiff alleged that a clause in the policy restricting liability 
was void because not printed in bold face type and with greater prom- 
inence than any other portion of the text of the policy.” The com- 
pany had been licensed to do business and the Commissioner had 
approved the policy. Evidence of printing experts that the policy 





ps on, yyy see Ann. Rep. Comm. of Ins. (1913); Ch. 208.05, Rev. Stats., 1923. 
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did not conform to the statute in the manner required by statute, 
was excluded and a writ of error taken. 
decision of the Commissioner that the policy conformed to the statute 
was final. The language of the court is interesting: 


“It is apparent that the legislature vested in the Commissioner the 
power to determine a question of fact, to wit: Did the form submitted 


comply with the requirements of the law? Whether or not there is | 


any way to review such a decision is not before us because we are 
satisfied that it cannot be attacked collaterally. Where it is made un- 
lawful to issue a policy in a form not approved by the Commissioner, 
it would be an incongruity to say that after an approved form had 
been issued, the insurer could not claim the benefit of provisions because 
forsooth, some printer could be found who was willing to swear that 
the Commissioner did not know what ‘bold-face’ type was when he 
saw it. The office of the Insurance Commissioner is an almighty im- 
portant one. It is not supposable for an instant that the legislature 
intended that his official determination should be upset by the opinion 
of any and every person who was able to qualify as an expert.” 


The court finds two reasons why the decision of the Commissioner 
is to be regarded as final in this case. In the first place, the court says 
the decision of approval cannot be attacked collaterally. The regular 
method would be by means of an application for rehearing before 
the Commissioner if he disapproved of the policy. But if he ap- 
proves of it, there would be no objection to his decision since it is 
filed for approval after the insurer and assured agree to it. 
if the Commisisoner’s decision of approval is not subject to collateral 
attack, it cannot be attacked at all. 
sion would seem to be the better ground; that is, that when the Com- 
missioner approves of a policy, it was the intent of the legislature to 
make his judgment as to whether the policy conformed to the law 
final, at least final as against evidence of persons who would testify 
that his decision that the clause was printed in bold-face type and with 
greater prominence than the rest of the type was wrong. The ques- 
tion as to whether the clause is printed in proper type is a ques- 
tion purely of fact, and upon ordinary principles of the law of 
administration, the courts will consider the decision of the Commis- 
sioner final unless clearly contrary to the evidence presented to the 
Commissioner. 


That this is apparently the rule is indicated by Williams v. Travel- 


The court held that the 


Hence, 


The second ground of the deci- 
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ers Insurance Co.,” for in that case the court held that where it 
clearly appears upon inspection of the policy by the court, that a 
clause restricting liability is not printed in bold-face type and with 
greater prominence than any other portion of the text, the decision 
of the Commissioner approving the policy is not final and binding 
upon the court. In such a case the decision of the Commissioner 
appears to be open to collateral attack, and the court denies effect 
to the decision of the Commissioner because it was clearly contrary to 
the evidence. As a matter of fact, in the policy in suit the clause 
restricting liability was printed in the same size type as the rest 
of the text of the policy. 

The majority of the court in the Williams case felt it necessary 
to say that the language in the Lundberg case to the effect that a 
decision of the Commisisoner approving the policy is not subject 
to collateral attack, went too far and must be withdrawn. Chief 
Justice Winslow (and with him, Mr. Justice Rosenberry) concurred 
in the majority opinion and distinguished the Lundberg case on the 
ground that in that case there was a question of fact, while in this 
case there is simply a plain violation of the statute. Very likely what 
he means is that in the earlier case, there was a disputable ques- 
tion of fact in which event the decision of the Commissioner is 
final. Whereas in the latter case there was no disputable question 
of fact and it was unreasonable for the Commissioner to find that 
the clause was printed properly. 

In Berry v. Merchants’ Life and Casuality Co." a similar question 
involving the validity of a clause restricting liability was raised. In 
that case the clause was printed with greater prominence than the 
body of the policy, but not in as prominent type as that in which the 
title had been printed, and counsel urged that the clause had not 
been printed “with greater prominence than any other portion of 
the text of the policy.” The Commissioner apparently interpreted 
“text” as having its ordinary meaning, i.e., the main body of matter 
on a printed or written page as distinguished from notes, titles, mar- 
gins, etc. The court held that this was a permissible construction 
and hence conclusive under the Lundberg case. But had the court 
so desired, it could have just as easily as not said that this was 
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primarily a question of statutory construction, not a determination 
of fact and that the interpretation of a statute by an administrative 
official is not binding upon the court and is not even prima facie 
valid; and hence the Lundberg case is inapplicable. There is no 
indication in any other case decided by the Wisconsin Supreme Court 
that so long as an interpretation of a statute by an administrative 
official is permissible (i.e., one of a number of interpretations, none 
of which do violence to the ordinary or literal meaning), it is bind- 
ing upon the courts. The court, of course, had enunciated the doc- 
trine of construction of an ambiguous statute by an administrative 
officer for a long period of time; but that has no application to the 
case at hand. The result of the case is unquestionably sound how- 
ever. 

Under the Standard Health and Accident Provisions Law, the 
requirement that the policy must be filed with and approved by the 
Commissioner and the fact that the statute charges the Commissioner 
with specifying the grounds of his disapproval of a policy, charges 
the Commissioner with an interpretation of the law in the first 
instance. In addition the Commissioner’s power to revoke a license 
for violation of the law required him to make rulings and orders 
based on an interpretation of this law. There have been but two 
orders of the Commissioner interpreting the Standard Health and 
Accident Law that have been challenged in the courts. 

In State ex rel. United States F. & G. Co. v. Smith, Commissioner 
of Insurance” the validity of an order of the Commissioner ruling 
that a coupon accident policy known as the “Dickson device” came 


_ within the Standard Health and Accident Law and had to conform to 


the requirements of that Act, was in question. The Dickson device 
was a patented coupon policy issued to insure passengers travelling on 
railroads; the insurers placed the coupons in the hands of the rail- 
roads and they were sold at the stations by the ticket agents. It was 
proved that the business of the railroad which sold the coupons ex- 
tends through Michigan, Illinois, Wisconsin and Minnesota; that 
the tickets and coupons were sold largely to interstate travellers ; and 
that the coupon policy had been approved by the Commissioners of 
Michigan and Minnesota and that there had been no objection to 
them by the Department of Insurance of Illinois. 





%184 Wis. 309 (1924), 199 N. W. 954. 
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The Act, of course, provides certain standard provisions to be 
contained in all accident and health policies; certain size of type, 
prominence of the exceptions and restrictive clauses." The Act, 
however, provides that it shall not apply inter alia to blanket policies 
of insurance issued to corporations where members of departments 
or classes of employees are insured.” The Act also provides that 
certain of the standard provisions might be omitted from railroad 
ticket policies sold at railroad stations.” It was admitted and proved 
that the coupons did not even conform to the requirements of the 
railroad ticket policies. On a rehearing by the Commissioner he 
ruled: 1) that the Act was applicable to these coupon policies; 2) 
that they were not blanket policies issued to a corporation insuring a 
department or class of the corporation, and ordered the relator and 
the Mineapolis, St. Paul and Sault Ste. Marie Railroad Company to 
desist from issuing the coupons. The circuit court affirmed the 
order of the Commisisoner and this was a consolidated cause em- 
bracing 1) an appeal from the judgment affirming the order and dis- 
missing certiorari to review it, and 2) an original proceeding by 
certiorari to review the judgment of the circuit court. The 
supreme court upheld the ruling and order of the Commissioner to 
the effect that the act was intended to and did apply to the coupons 
issued. In support of this, the court said that the section providing 
the requirements for railroad ticket policies showed the legislative 
intent ; secondly one of the purposes of the law was that the insured 
know the terms of his policy and the coupon in question certainly 
gave him no such information. The court also upheld the Com- 
missioner in his ruling to the effect that passengers could not be con- 
sidered a department or a class of the railroad for whose benefit the 
policies were taken out, as a blanket policy by the railroad. The 
court went on to say that the ruling was not an interference with 
interstate commerce because the contract of insurance is a purely 
personal contract made where the policy is delivered.” The decision 
ends thus: 


“In the hearing before the Commissioner a very favorable showing 
was made with respect to the system of insurance proposed, a showing 





™Sec. 208.05, sub. (2) & (3), Rev. Stats. 1923. 
— 208.05, sub. (12)d(1), Rev. Stats. = 
Sec. 208.05, sub. (12)d(4), Rev. Stats. 1 
*Citing New York Life Ins. Co. v. Deer Lodo Co., 231 U. S. 495, 34 Sup. Ct. Rep. 167. 
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which might appeal with much force to the legislature, and it is with 
some regret that we feel compelled to hold that the system is not 
authorized by the statute.” 

One wonders in view of this language, whether a contrary ruling 
by the Commissioner that the statute did not apply, would have like- 
wise been upheld. Perhaps the talk about “permissible construction” 
in the Berry case is an indication in this connection. 

Quite contrary impression will be left by the decision in State ex 
rel. Time Insurance Co. et al. v. Smith, Commissioner of Insurance.” 
It appeared that on October 23, 1923 without previous hearing, the 
Commissioner sent to all companies doing an accident business a 
communication called the statement of departmental policy or order 
of October 23, 1923. This order contained the following rulings, 
in substance :” 

1. Insurance may be provided by insurers against loss or damage from only 
the contingencies specified by law. The Act defines insurance authorized as 
“insurance against loss or damage from the sickness, the bodily injury or 
death of the insured by accident”. (Section 208.05, sub. 10, Revised Statutes 
1923). There is no provision in the law authorizing insurance against loss or 
damage from specific accidents or sickness; hence there may be no indemnity 
for loss of fingers, hands, etc. Nor can there be a stipulation of a valued 
benefit to be paid for any loss. 

2. If the policy provides for renewal, a renewal certificate cannot be issued 
at the expiration of the old policy, but a new policy must be filed. 

3. Differences in premium rates must be based only on a classification of 
risks by occupation, not sex, exposures. 


Upon application of the relator and others, the Commissioner 
granted and held a rehearing, at which the testimony and exhibits 
conclusively established: 1) that under the law there was a great 
diversity of policies issued; 2) that the department had received 
innumerable complaints on rejections and reduction of claims be- 
cause of clauses in the policies of which the insured was unaware, 
that is, the principal complaint was still as to the form of the 
policies.” It appeared that three previous Commissioners had ap- 
proved some of the practices, but not all. At all events on the re- 





184 Wis. 244 (1924). 
ann a full text of this ruling, see State ex rel. Time Ins. Co. v. Smith, supra, note 80, at pp. 461, 

margin. 

See 52 Ann. Rep. Comm. of Ins. (1921), Part I, pp. 243, 244. ‘A review of the health and acci- 
dent business seems to establish that the essential to its improvement is standardized, classifi 
and simplified policy forms from which non-essentials or frills shall be eliminated. Our work has 
been toward the elimination of freak policies and toward those that provide indemnity 
against certain specific accidents or sickness.” 
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hearing, the Commissioner affirmed his order of October 23rd, 
ordered the companies to desist from a further issue of policies ex- 
cept in the form that he ordered, and threatened to refuse to renew 
their licenses unless the companies agreed to obey. 

This was an original action in the supreme court to restrain the 
Commissioner from refusing to renew the license of the relator 
because of a refusal to obey his order and for other relief, on the 
theory that the order was beyond the authority of the Commissioner 
and based on an erroneous interpretation of the law. The supreme 
court granted the injunction against the Commissioner upholding 
the contentions of the insurance company. The court held that the 
right to enter into contracts of insurance existed at common law 
independent of the statute; hence the ruling of the Commissioner 
insofar as it ordered that the company could insure only against 
the contingencies provided in the statute was based on a mistaken 
theory of law and invalid to this extent. The effect of this holding 
is, of course, that companies may insure against any contingency 
not prohibited by statute. The court makes it clear that it does 
not mean to say that the legislature could not prohibit the making of 
any contracts of health and accident insurance except on certain 
conditions; but in the absence of express language to that effect in 
the statute, these conditions are not to be the only ones upon which 
insurance may be written. In addition the court finds authority 
for the proposition that the policy may contain provisions other than 
those specified in section 208.05, sub. 4, which provides inter alia; 


‘ 


*... nor shall any endorsements vary, alter, extend, be used as a sub- 
stitute for, or in any way conflict with any of the said ‘Standard 
Provisions.’ ” 


Hence, though the Commisisoner ruled that Wisconsin had a Stand- 
ard Health and Accident Policy, the court said the law was merely 
a Stardard Provisions Law. 


The second portion of the ruling of the Commissioner had refer- 
ence to the clause in section 208.05 (1) which provides that “no 
insurance against loss or damage from sickness, or bodily injury or 
death shall be issued” except on certain conditions. The Commis- 
sioner, it will be remembered, ruled that the insurance must be for 
actual loss or damage sustained, and that therefore there can be no 


valued or agreed benefits to be paid for specific injuries such as 
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loss of fingers, eye, etc., since this varies and alters the standard 
provision. The statute authorizes the payment of “indemnity” for 
loss and the validity of the ruling must be determined by the mean- 
ing of the word “indemnity.” 

The insurance companies contended that it included agreed or 
valued benefits, the Commissioner contending that it meant actual 
loss to the insured. The court held that it meant valued benefits as 
well as actual loss, saying that the legislature meant agreed or valued 
benefits by the use of the word “indemnity”. The court recognizes 
that the word indemnity is used in the statute in a sense equally 
consistent with the interpretation of the Commissioner as with the 
interpretation contended for by the insurance company. But it says 
that it is not the province of the court to determine the relative 
merits of the conflicting theories of insurance contended for, nor 
to consider the desirable public policy to be attained in accepting the 
Commissioner’s interpretation; the province of the court is solely 
to determine what the legislature meant by the word indemnity. 

The court determines that the legislature meant agreed benefits, 
as well as actual, loss, for several reasons. In the first place, three 
former Commissioners have construed it thus. But this is not re- 
garded as controlling. In addition, in none of the sixteen states 
that have enacted a similar statute has the construction contended for 
by the Commissioner been given to the word; and if it had been the 
intention of the legislature to limit recovery by the insured to the 
actual loss incurred it would seem, in view of the meaning ascribed 
in the other states, that the language would have been explicit. 
Further, Gatzweiler v. Milwaukee, etc. R. & L. Co." held that a 
contract of accident insurance was not a contract of indemnity like 
‘a fire insurance contract, but a stipulation to pay a sum certain on 
condition ; for this reason the insurer could not be subrogated to the 
insured’s claim against the third person. 

In answer to the contention of the Commissioner that the construc- 
tion contended for by the companies had and would lead to an in- 
crease in the number of controversies between the insurers and the 
policy-holders, the court says that this apparently has not happened 
in other states, and further that the Commissioner’s construction 





Sec. 208.05, sub. (3), ve 1, Rev. Stats. 1923, 
%136 Wis. 34, 116 N. W. 633 (1 908), 
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would rather increase than decrease controversies, since it would 
leave the determination of the amount of the loss to the court or 
jury. The latter consideration is merely stated by the court as make- 
weight after being prefaced by the remark that very likely no sys- 
tem of policy forms will be devised that will entirely do away with 
the controversies between the insured and the insurer. The court 
says that if the contention of the Commissioner, that forms of 
policies have become so numerous as to be a hardship on the insur- 
ing public, is true, the remedy lies with the legislature, not with the 
Commissioner.” 

How far the policy considerations and the merits of the Com- 
missioner’s interpretation actually affected the decision of the court 
must, of course, remain a matter of conjecture. But there are 
numerous instances where such considerations given as additional 
reasons have really been the moving reasons for either upholding or 
denying an assumption of power by an administrative official. Cer- 
tainly there is no compelling logic which would foreclose the court 
from adopting the interpretation of the Commissioner with perfect 
intellectual honesty and without an avowed disregard of legitimate 
principles of statutory construction. It may therefore be that the 
decision went the way it did because the Commissioner could not 
or did not make a proper showing of the public necessity for adopt- 
ing his contention. 

The court disposed similarly of the contention of the Commis- 
sioner which was the basis of the third portion of his ruling—that, 
where the policy provides for a renewal, a new policy must be issued 
and filed upon renewal and that therefore the practice of issuing 
renewal receipts violated the statute. The Commissioner 
based his ruling on _ section 208.05, subsection (2), sub- 
division (2), which provides that: “No such policy shall be issued 
or delivered. . . (2) unless the time at which the insurance there- 
under takes effect and terminates is stated in a portion of the policy 
precedi:ig its execution by the insurer.” The policies in question con- 
tained a clause providing that they expired one year from the date 
unless renewed; renewal of the policy at the expiration of the 





%“To permit the Commissioner of rym -<- re-interpretation of the law as it existed for 
more than a decade, to revol Provisions Laws, would be to permit him to 
exercise a power which the oe aed a the Dowling case cannot delegate.’’ State ex rel. 
». Smith, supra, note 80, at 478 
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original or of any renewal term shall be at the option of the company. 
The Commissioner contended that where the policies were renewed 
by a renewal receipt, the time at which it terminates is not stated 
“in a portion of the policy preceding its execution by the insurer.” 
The court said the renewal receipts did not violate the statute, for 
the purpose of this section was merely to inform the insured clearly 
as to when his policy ceased and this was done adequately by the 
renewal receipt. Further, this practice has been followed uniformly 
in all states having the Standard Provisions Law without any claim 
that it violated the law. 


It will readily be seen that the rulings of the Commisisoner in- 
volved material restrictions on the contracting freedom of the insur- 
er. In view of this fact, it is little wonder that the court says that 
it would require more explicit language in the statute to give effect 
to the contentions of the Commissioner in this case. In fact, it is 
highly probable that twenty-five years ago, legislation embodying 
such contentions might very readily have been held unconstitutional 
as infringing the liberty of contract guaranteed by the Constitution. 
In addition to this, the necessity of safeguarding the public, so strong- 
ly urged by the Commissioner, did not appear to be so urgent that 
it could not abide legislation. The decision of the court, therefore, 
seems justfied; in no way can it be said to reflect an unsympathetic 
judicial attitude toward administrative action. 


IV. SUMMARY 


On the whole the language and opinions of the court in matters 
- involving the insurance department will show a rather realistic 
attitude toward factual situations as they exist. The language of 
non-delegation of power may be present in the decisions, but one 
need have no doubt that when a situation in insurance matters ap- 
pears that really does require a course of action by the insurance 
department, the court will find no difficulty on the score of delega- 
tion. State ex. rel. Time Insurance Co. v. Smith should not raise 
any serious doubts because on the whole there was no urgent neces- 
sity for action by the insurance department. It can safely be said 
that in insurance regulation as well as in other fields of executive 
control, the doctrine of the non-delegation of the legislative function 
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exerts no more influence than it properly should.” The gradual 
recognition that the problems of poverty and its prevention must 
center to a large degree around the question of life and health and 
accident insurance, and the recognition that business stability and 
security of investments has as one of its bases, adequate security 
against physical destruction of the natural media of existence, wiil 
doubtless be an important consideration in the attitude of the court 
with respect to the action of the department of insurance.” 


SAMUEL BECKER 
College of Law, Tulane University, 
New Orleans, La. 





“it pigs be of interest to note how some commissioners are affected by the doctrine of non- 


delega 
Soreral of our most respected Supreme Courts, I understand, have held that the true business 

of the Commissioner of Insurance was to enforce the laws relating to insurance; that he could not 
legislate. All I have to say is that the courts have been poor pas hes of commissioners. Possibly 
they can’t saisiote, but —y can come so close to it that the persons upon whom they operate cari 
scarcely tell the difference 

From an address by John B. Sanborn, at that time Gommiasionse of Insurance of Minnesota, 
to the Agpetietion of Life Insurance Counsel, 1919, p. 3 

"See Charles A. McCarthy, “The Wisconsin Idea,’ (1912), pp. 73, 74. ‘“‘It is the intention of 
the at meng to make the office of the insurance commissioner as important as any in the state. 
It has gradually been recognized that the problem of ~~ and its prevention must center to a 
large degree around the question of insurance.’ 
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LIABILITY OF THE OWNER OF DomeEsTIC ANIMALS FOR ACCIDENTS RESULTING 
FROM SucH ANIMALS’ BEING ON THE Pusiic Highway.—Fo- et al v. Koehing, 
— Wis. ——, 209 N.W. 708; Schraeder v. Koopman et al, —— Wis. —, 
209 N.W. 714. These were actions to recover damages for injuries sustained 
by reason of collisions with the defendants’ domestic animals on the public 
highway. In the first case the plaintiff was driving his automobile at night 
and ran into the defendant’s horse, which was negligently loose on the high- 
way. In the latter case the accident occured when the defendant’s dog started 
to cross the highway directly in front of the plaintiff’s car, the plaintiff 
running into the dog and losing control of his car. In both these cases the 
principle governing is the same. 

The jury found in the Fox case that the defendant did not know the horse 
was on the highway at the time of the accident, but that its being there was 
due to a want of ordinary care on the ‘part of the defendant, which want of 
care was the proximate cause of the accident, the plaintiff being free from 
contributory negligence. On appeal, however, the court held, that the owner 
of domestic animals, in the absence of statute, is not liable for accidents 
by reason of such animals being on the public highway; that in Wisconsin the 
common-law rule of liability in regard to domestic animals would apply, name- 
ly, “the owner of domestic animals only is liable for damages resulting from 
the propensities of the particular species, and from the vicious or mischievous 
propensities of individual animals.” Or putting it on the basis of negligence, 
“the owner is only bound to anticipate such damages as result from the natural 
traits and habits of the animals, or from those unnatural traits and habits of 
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the individual animal of which he has knowledge,” that the defendant’s negligence 
in allowing the horse to be on the highway was not such that from it the ac- 
cident could be reasonably anticipated, and that the defendant’s failure to keep 
the horse confined “was not the proximate cause of the damages sustained by 
the plaintiff,” thus reversing the finding of the lower court. 

Likewise in Schraeder v. Koopman the court held that the common-law rule 
of liability would govern in regard to dogs; that the court took common 
knowledge of the usual and common practice of farmers allowing their dogs 
to run; that “there is no law restraining them, applicable to the situation here, 
—the defendants had no reason to expect or anticipate the collision between 
the dog and the plaintiff’s machine, and hence were not negligent.” Both 
decisions imply at least that it is not unlawful for domestic animals to be on 
the public highway even when the owner knowingly turns them out. 

At common law to hold the owner liable for injuries caused by his animals, 
it was necessary to prove either knowledge by the owner of vicious propensities 
or that the animal was wrongfully in the place found; and the owner was under 
no obligation to restrain his animals from being at large on the highway. 
Decker v. Gammon, 44 Me. 322, 69 Am. Dec. 99; Marsh v. Koons, 78 Ohio St. 
68, 84 N.E. 599, 14 Ann. Cases 624; Haley v. Ballentine & Sons, 66 N. J. L. 
339, 49 Atl. 511. Today this has been modified by statute in many states. But 
in the absence of statutory provisions the common-law rule has generally been 
followed. In Wisconsin the proof of scienter in regard to dogs has been 
abolished so that no longer is every dog entitled to one bite. At common law 
the owner of domestic animals was under a duty to keep them fenced in and 
was liable for all acts of damage which arose while they were trespassing. 
This rule applies in Wisconsin today. Stone v. Donaldson, 1 Pin. 393; Harrison 
vy. Brown, 5 Wis. 27; Walls v. Cunningham, 123 Wis. 346, 101 N.W. 696. 

There has never been any restriction at common law on allowing animals 
to run at Jarge in the public highway. Jones v. Lee, 28 Times LAw REPORTER 
122; Heath’s Garage v. Hodges, 32 Times Law Reporter 134; Cox v. Bur- 
bridge, 106 E. C. L. 439; Zumstein v. Shrum, 22 Ont. 263; Stone v. Kopka, 
100 Ind. 450; Brady v.Straub, 177 Ky. 468, 197 S.W. 938; Holden v. Shattuck, 
34 Vt. 336; Klenberg v. Russell, 125 Ind. 531, 25 N.E. 596. In Holden v. 
Shattuck, supra, the court held that “domestic animals being in the highway 
cannot of itself be regarded as unlawfully rendering the owner liable for 
injurious consequences that may accidentally flow therefrom. In order that it 
should be wrongful, it should appear that the circumstances and occasion, or 
character and habits of the animal, were such as to show carelessness on the 
part of such owner in reference to the convenience and safety of travelers on 
the highway.” This is strictly in accord with the Wisconsin holding in the 
principal case. Also Brady v. Straub, supra,—“to hold the owner of a domestic 
animal liable for personal injuries caused by such animal while not in charge 
of the owner, it must be alleged and shown by proof either that the running at 
large was forbidden by law, or that it was vicious, or the owner knew or 
could have known by ordinary care of the animal’s viciousness.” 

Stone v. Kopka and Klenberg v. Russell, supra, lay down the rule that the 
owner is not liable for mere negligence in failing to keep stock confined; and 
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any accidents resulting, must be reasonably anticipated, and the negligence 
proven to be the proximate cause of the accident to hold the owner liable. 
Similarly Lyman v. Dale, 156 Mo. 427, 136 S.W. 760, allowed recovery where 
defendant was negligently leading a mule, on the ground that such negligence 
was the proximate cause of the accident, being the failure to use the care of 
an ordinarily prudent man. 


Iowa, though, in a case contra to the principal case, Flesch v. Schule, 194 Ia. 
1.00, 191 N.W. 63, held the defendant liable where “the defendant by himself or 
his agents allowed his horse to be upon the public highway,—at the time alleged,” 
thus putting an absolute liability on the owner unless he can prove contributory 
negligence on the part of the car driver. The court sets up the ordinary 
standard of care as exercised by the ordinarily prudent and careful farmer, 
but they seem to assume that accidents might reasonably be foreseen, while 
the Wisconsin court says very decidedly that they cannot reasonably be 
anticipated merely by reason of the animal being on the highway. The Iowa 
court lays much stress on the contributory negligence of the car driver as a 
means of relieving the farmer from liability. The Wisconsin court makes no 
mention of that fact. It is evident that contributory negligence in such cases 
would always be a defense, but a broader rule to relieve the owner from 
liability would seem advisable. Connecticut in accord with the Iowa case, 
Baldwin v. Ensign, 49 Conn. 113, held that a colt on the highway was a 
nuisance and the owner was under an absolute liability for any accidents 
resulting from such colt being on the highway. This seems contra to the 
Wisconsin holding and the general common-law rule. These cases indicate 
a line of reasoning which will be followed in future litigation in some states, 
namely, that the owner of domestic animals is under a duty to keep such 
animals off the highway, and finding them thereon will be such evidence of 
negligence as to make the owner liable for any accidents resulting, or that 
negligence in permitting animals to be on the highway will be the proximate 
cause of any resultant injuries. 


Dogs at common law were allowed more freedom in trespassing than other 
domestic animals, there being no ability for damages unless the owner had pre- 
vious knowledge of vicious propensities, though the owner of sheep killing 
dogs was under an absolute liability for their damages, and the owner was also 
liable where the injury or accident might reasonably have been foreseen. Thus 
in McClain v. Lewiston Interstate and Racing Association, 17 Ida. 63, 104 Pac. 
1015, where the defendant’s dog was loose on the race track thereby causing 
the plaintiff's horse to fall and injure the plaintiff; it was held that such 
negligence was the proximate cause of the accident and might reasonably have 
been foreseen by the defendant. 2 L. R. A. (N. S.) 1189, lays down the 
criterion usually adopted in the absence of statute, “in determining the liability 
of the owner for injuries inflicted by a domestic animal is whether he could 
reasonably have anticipated the occurrence.” 


Thus the Wisconsin court is in accord with the decisions in the United States 
and England in not holding the owner of domestic animals for accidents re- 
sulting from such animals being on the highway unless the accident might 
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reasonably have been foreseen by the ordinarily prudent man, his negligence 
being the proximate cause of the accident. 

The vast increase in mechanical transportation within the past few years 
and the further building of good roads into all communities will make this 
problem of increasing importance. It is a known fact that domestic animals 
in spite of all precautions will at times stray into the highway. The common- 
law rule relieving the owner of an absolute liability for such straying seems a 
just and fair rule. An interesting fact noted is that the majority of cases on this 
point are accidents resulting from the frightening of horses rather than auto- 
mobile collisions. However, such cases are bound to increase and the Wiscon- 
sin decisions are sound, not only on the basis of common-law precedent, but 
also on the basis of future litigation and need. 

SAMUEL H. Sasi. 


NEGLIGENCE—LIABILITY OF DRIVER OF VEHICLE TO PERSON ENGAGED IN A 
Jotnt ENTERPRISE WitH Him.—The question of the liability of the driver 
of a vehicle to a passenger who is engaged in a joint enterprise with him has 
rarely been decided by the courts. When the question has come up, the courts 
have disagreed. In Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432, plaintiff 
was riding in a car which her husband, the defendant, was driving. He fell 
asleep and she was injured when the car ran off the highway. The husband 
contended he was not liable because the parties were engaged in a joint enter- 
prise at the time, but the court, in allowing recovery, held that the doctrine of 
joint enterprise was applicable only when there was a third party defendant, 
but as between themselves, one could sue the other for negligence. “A contrary 
rule was laid down in Albritton v. Hill, 190 N. Car. 429, 130 S.E. 5 In that 
case it appeared that deceased, while riding in defendant’s car, was killed 
through defendant’s negligence. In an action by the administrator of the de- 
ceased, the defendant contended there was no liability because deceased and 
defendant were engaged in a joint enterprise. The court held that if this were 
true, plaintiff could not recover. But the court found, as a fact, that there 
was no joint enterprise and permitted recovery. 

All courts agree that if the action is against a negligent third party, plaintiff 
cannot recover, when he and the driver were engaged in a joint enterprise, if 
the negligence of the driver contributed to plaintiff’s injury. They are not so 
engaged, however, unless there is a community of interest in the purposes of 
the undertaking and an equal right to govern the movements and conduct of 
each other with respect thereto. Cunningham v. City of Thief River Falls, 84 
Minn. 1, 86 N.W. 763. There must be more than the common purpose of riding 
together. Barry v. Harding, 244 Mass. 588, 139 N.E. 298. The test is whether 
they were jointly operating or controlling the movements of the vehicle in 
which they were riding. Kokesh v. Price, 136 Minn. 304, 161 N.W. 715. Ina 
few cases, however, the courts have held that to constitute a joint enterprise 
all that is necessary is a common purpose. See Wentworth v. Town of Water- 
bury, 90 Vt. 60, 96 Atl. 334; Jensen v. Chi. M. & St. P. Ry. Co., 133 Wash. 208, 
233 Pac. 635. The weight of authority is otherwise. Brubaker v. Iowa Co., 174 
Wis. 574, 183 N.W. 690; Norwood Transportation Co. v. Crossett, 207 Ala. 





174 WISCONSIN LAW REVIEW 


222, 92 So. 461; Hogan v. Fleming, —— Mo. ——, 265 S.W. 875; Koplitz v. 
City of St. Paul, 86 Minn. 373, 90 N.W. 794. 

Where the action is inter se, a number of courts have applied the same reason- 
ing as where the action is against a negligent third party, and have intimated 
that they would not allow recovery if a joint enterprise were shown. If the 
parties are engaged in a joint enterprise, “the occupant may be precluded from 
recovering for his injuries either from the driver or a third person.” Huddy 
on Automobiles (6th ed.) 892. In Barnett v. Levy, 213 Ill. App. 129, the plain- 
tiff alleged that while riding in an automobile as defendant’s guest, he was in- 
jured through defendant’s negligence in driving. The court held that it was 
necessary for the plaintiff to prove that he was riding as a guest, and that he 
could not recover in the instant case because it appeared that the parties were 
engaged in a joint enterprise. In a number of cases, the courts, by finding 
there was a guest-driver relationship existing, found it unnecessary to determine 
the legal status of those participating in a common enterprise. See Hemington 
v. Hemington, 221 Mich. 206, 190 N.W. 683; Jacobs v. Jacobs, 141 La. 272, 74 
So. 992; Coleman v. Bent, 100 Conn. 527, 124 Atl. 224; Nicora v. Cerveri, 
— Nev. —, 244 Pac. 897. In none of the above cases, was it decided 
what the result would have been had the parties been engaged in a joint enter- 
prise, but the implication is that had there been a joint adventure, the plaintiffs 
could not have recovered. In a number of other cases, where the action was 
against the master or principal of the servant or agent driving, the courts 
found that the plaintiffs were mere guests, so that it was unnecessary to decide 
the contention of the defendants that there was no liability because the plaintiff 
and driver were engaged in a joint enterprise. See Schwartz v. Johnson, 152 
Tenn. 568, 280 S.W. 32; Curran v. Earle C. Anthony, Inc., —— Cal. ——, 247 
Pac. 236; Lasley v. Crawford, 228 Ill. App. 503. In Wren v. Suburban Motor 
Transfer Co., —— Mo. ——, 241 S.W. 464, the plaintiff was allowed to recover, 
but the court did not specifically name the status of plaintiff. The court 
however differentiates the case from that of two others cited on the ground 
that in the others, the liability sought was against a third party, and not against 
the master of the driver. 

In none of the above cases, where the question of the legal status of those 
engaged in a joint enterprise has arisen, have the courts gone into detail as to 
the reasons for their decisions. The courts seem to have assumed that the 
same principle applies where the action is inter se as where the action is 
against a negligent third party. As in Albritton v. Fill, supra, no authority 
is cited to sustain the position of the court. However, the reasoning of Bush- 
nell v. Bushnell, supra, is supported by Wilmes v. Fournier, 111 Misc. Rep. 9, 
180 N. Y. S. 860. The plaintiff had gone on a hunting trip with defendant, and 
while en route plaintiff was injured because of defendant's carelessness in driv- 
ing. The defendant contended that the parties were engaged in a joint enter- 
prises but the court answered that even if this were true, the defendant would 
not escape liability for his negligence. The evidence, however, was held to 
show that plaintiff was riding as a guest, and plaintiff recovered on that theory. 
The opinion in Wilmes v. Fourneir, supra, is quoted with approval in Ryan 
v. Snyder, 29 Wyom. 146, 211 Pac. 482. 
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It would appear upon principle that the attitude adopted by the court in 
Bushnell v. Bushnell, supra, and in Wilmes v. Fournier, supra, is the correct 
one, and that one of those engaged in a joint enterprise should be permitted to 
recover from the other if he is injured through the negligence of the other. 
The doctrine of imputed negligence should be invoked only when the action is 
against a negligent third party. 1 Shearman and Redfield on Negligence (6th 
ed.) 162. The plaintiff cannot recover from a negligent third person under such 
circumstances because each person in a joint enterprise is the agent of the others 
in carrying out their plans, so that the negligence of one is attributable to the 
others. In these respects a joint enterprise is very similar to a master and 
servant, or a principal and agent relationship, or a partnership. Even though 
as against third parties, the negligence of the servant is imputable to the 
master, nevertheless the master can sue his servant for any damages resulting 
to him because of his servant’s negligence. Zulkee v. Wing, 20 Wis. 408; 
Willard v. Pinard, 44 Vt. 34; Mobile and Montgomery Ry. Co. v. Clanton, 
59 Ala. 392. A principal may recover from his agent when he suffers injury 
through the negligence of his agent. 1 Mechem on Agency (2nd ed.) 928. 
Upon the same reasoning, it would appear that one party engaged in a joint 
enterprise should be liable to the other for negligence. “The fact that there 
is a joint enterprise is one of importance when the action is against a third 
person; but as between themselves, I know of no rule of law that throws a 
mantle of protection over the tortious acts of an associate in a joint enter- 
prise or in a partnership..... A joint enterprise . . . is not for the purpose 
of permitting one of the partners thereto to commit a tort upon his associates.” 
Ross, J. in Wilmes v. Fournier, supra. “However it might have been were the 
plaintiff suing a third party, here where she is charging him directly with 
responsibility for injuries due to his own failure in duty, there was no place 
for any imputation of his want of care to her... The doctrine of joint 
enterprise is wholly inapplicable to such a situation.” Maltbie, J. in Bushnell 
v. Bushnell, supra. The only issues in such a case should be the negligence in 
fact of the defendant and the plaintiff. 

Isapore G. ALK. 


SPECIAL TRIBUNALS—LONCLUSIVENESS OF THEIR DecrEES AGAINST COoL- 
LATERAL ATTACK.—In the case of Chicago, R. I. & P. Ry. Co. v. Schendel, 
— U. S. —, 46 S. Ct. Rep. 420, the Supreme Court of the United States 
held that the decision of the Iowa Industrial Commissioner, that the decedent 
was engaged in intrastate commerce was res adjudicata and could not be ques- 
tioned in a proceeding under the Federal Employers’ Liability Act. What is 
the nature of special tribunals and how conclusive are their decrees have long 
been interesting questions. They are increasingly important today when 
judicial power is being conferred on special boards and on special officers for 
the more effective administration of the various laws which, because of the 
economic status of the parties for whose benefit the law is passed, for example, 
the Workmen’s Compensation laws, or because of the nation-wide effect on 
trade, for example, the Pure Food Law, necessates immediate determination 
of the disputes arising under them. 
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Certain of the tribunals are admittedly merely administrative and the con- 
clusions of fact drawn by them are, therefore, not conclusive. Such is the 
case of a coroner’s jury, the purpose of which is not to decide the question of 
guilt or negligence, but merely to decide whether criminal proceedings should 
be instituted. State v. Cecil Co. Comm’rs, 54 Md. 426. As to the nature of 
the other special tribunals whose purpose is not expressly limited to such a 
narrow purpose, the courts are not agreed. In Brown v. Clark, 80 Conn. 419, 
68 Atl. 1001, the court held that the report of the Commissioners upon an in- 
solvent estate is not such a final judgment as to make the findings of fact 
conclusive, and in Borer v. Chapman, 119 U. S. 587, 7 S. Ct. Rep. 342, 30 
L. Ed. 532, and in Fiedler v. Bartleson, 88 C. C. A. 194, 161 Fed. 30, it was 
held that an ancillary administration was not such a judicial proceeding as to 
make its findings of fact conclusive as against the domicillary administration. 
Rich v. Park, —— Tex. ——, 177 S.W. 184 held that the order of the referee 
as to the amounts due upon the stock of an insolvent company was only an 
administrative order. But the generally accepted doctrine is that these tribunals 
act judicially. McMahon v. Pithan, 166 Ia. 498, 147 N.W. 920; People v. N. Y., 
L. E. & W. R. R. Co., 104 N. Y. 58, 9 N.E. 856, 58 Am. Rep. 484; People 
ex rel. Loughran v. Railroad Commr’s., 158 N. Y. 421, 53 N.E. 163; New 
York Cent. & H. R. R. Co. v. General E. Co., 83 Misc. 529, 146 N. Y. S. 322; 
Texas Employers’ Ins. Ass'n. v .Shilling, Tex. ——, 259 S.W. 236. The 
case of Barker v. Jackson, 1 Paine 559, 2 Fed. Cas. 811 (no. 989) said that 
if such a board acted as a court, that is, judically, “it is very certain that their 
proceedings were not according to the course of the common law, and that its 
institution was a violation of the Constitution but in Crandall v. James et all, 
6 R. I. 144, the court pointed out that the doctrine that such a board is judicial 
is not a violation of sec. 5, art. 1 of the Constitution which declares “that the 
right of trial by jury shall remain inviolate” because summary proceedings 
by officers for certain purposes were well established before the adoption of 
the Constitution, and no more violated the provision referred to than the 
decrees of courts of equity, admiralty, and probate. Nor does the decree of 
such a board violate the constitutional provision for due process of law for, 
as it was pointed out in Hibben v. Smith, 191 U. S. 310, 24 S. Ct. Rep. 88, 48 
L. Ed. 195, “due process of law is afforded when there is opportunity to be 
heard before the body which is to make the assessment (this was a tax case), 
and the legislature of a state may provide that such a hearing shall be conclusive 
so far as the federal Constitution is concerned.” 

The general rule is well stated in State ex rel. Topping v. Houston, 94 Neb. 
445, 143 N.W. 796, 50 L. R. A. (N. S.) 227, “Where any officer or board is 
vested with authority to determine a question concerned with the administration 
of his or its duties, his or its decision, if made in good faith, is decisive of the 
point, in the absence of fraud or mistake.” This statement is substantiated by 
decisions from the various jurisdictions. Southern Pac. R. Co. v. U. S., 168 U. 
S. 1, 18 S. Ct. Rep. 18, 42 L. Ed. 355; Natoma Water & Min Co. v. Clarkin, 14 
Cal. 543; Williams v. Southern Pac. Co., 54 Cal. App. 571, 202 Pac. 356; 
Courtright v. Consolidated Independent School Dist. of Mapleton, —— 1a. —, 
212 N.W. 368; Commonwealth v. Godshaw, 92 Ky. 435, 17 S.W. 737; United 
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States Fidelity & Guaranty Co. v. Taylor et al. 136 Md. 545, 110 Atl. 883; 
People ex rel McCabe v. Matthies, 179 N. Y. 242, 72 N.E. 103; Coen v. James, 
164 App. Div. 419, 150 N. Y. S. 202; In re Phillips, 206 App. Div. 314, 200 
N. Y. S. 639; Braley v. City of Barre, 88 Vt. 251, 92 Atl. 236; Appleton Water 
Works Co. v .Railroad Commission, 154 Wis. 121, 142 N.W. 476, 47 L. R. A. 
(N. S.) 770, Ann. Cas. 1915 B 1160; Great Northern Ry. Co. v. King, 165 Wis. 
159, 161 N.W. 371. In Texas it was held that consent of the parties to abide by 
the decree of the Industrial Accident Board was necessary to make the decree 
conclusive. Fidelity & Casualty Co. of N. Y. v. House, ——Tex. ——, 191 
S.W. 155; Roach v. Texas Employers’ Ins. Ass’n., —— Tex. ——, 195 S.W. 
328; Southwestern Surety Ins. Co. v. Curtis, —— Tex. ——, 200 S.W. 1162; 
Southern Surety Co. v. Lucero, Tex. , 218 S.W. 68. But this was over- 
ruled by Texas Employers’ Ins. Ass’n. v. Roach, —— Tex. ——, 222 S.W. 159, 
in which it was held that a decree of the Industrial Accident Board was con- 
clusive per se. An agreement for compensation between the employee and the 
employer equals a decree and is binding as to the facts necessary to establish 
the employer’s liability which is the basis of that agreement. Latimore v. 
Lumbermen’s Mutual Casualty Co. et al., —— Ga. ——, 133 S.E. 291; Morin’s 
Case, 122 Me. 338, 120 Atl. 44. 

In Tidal Refining Co. v. Tivis, 91 Okla. 189, 217 Pac. 163, there is an ex- 
cellent explanation of just what is meant by the phrase “collateral attack.” 
“A ‘collateral’ attack on a judicial proceeding is an attack to avoid, defeat, or 
void it, or deny its force and effect in some incidental proceeding not provided 
by law for the express purpose of attacking it.” 








Although the courts are agreed as to the general rule, the decisions show 
that there is the usual difficulty in applying a general rule to specific cases. It 
is generally accepted that a decree is open to collateral attack if the special 
tribunal did not have jurisdiction. Gregory v. McPherson, 13 Cal. 562; Beal 
v. State, 9 Ga. 367; Thomas v. Churchill, 84 Me. 446, 24 Atl. 899; Bristow v. 
Carrigar, 37 Okla. 740, 132 Pac. 1110; Boyle v. Van Splinter, —— N. J. —, 
127 Atl. 257. On the other hand it was held in Bernstein v. Brothman, 275 
Ill. 290, 114 N.E. 120 and in Keller v. Texas Employers’ Ins. Ass’n., —— Tex. 
—, 279 S.W. 1113, that if one of the parties wished to raise an objection to 
the jurisdiction of the special tribunal, he must do so by direct and not by 
collateral attack. The case of Tharter v. Finn, —— Cal. ——, 173 Pac. 163, 
has gone the farthest of any case in declaring the absolute finality of a decree 
of a special tribunal as against collateral attack. There it was held that such 
a decree was free from all attacks which are open to ordinary court decisions. 
There is an excellent dissenting opinion which seems to be based on clearer legal 
thinking than is the majority opinion. Both the majority and the dissenting 
opinion are well worth reading for a discussion of the principles underlying 
these two views. 

The courts are also in dispute as to what facts go to the jurisdiction of 
the tribunal, and what facts are so important to the decree that they are 
decided by implication, although not specifically mentioned, and yet are not 
so important as to go to the jurisdiction. In Boyle v. Van Splinter, —— N. J. 
—, 127 Atl. 257, the court held that the question whether a minor was un- 
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lawfully employed was one which went to the jurisdiction of the Workmen’s 
Compensation Bureau to decide on the case, and in Dennison v. Payne, the 
question whether the decedent was engaged in intrastate or in interstate com- 
merce affected the jurisdiction of the board which tried the petition under 
the State Compensation Act. But in Ashland Iron & Mining Co. v. McDaniel’s 
Dependents, 202 Ky. 19, 258 S.W. 943, the question whether decedent was in 
the defendent’s employ at the time of the accident, was considered such a fact 
as was necessarily involved in the case, but which did not go to the jurisdic- 
tion of the board. Tidal Refining Co. v. Tivis, 91 Okla. 189, 217 Pac. 163, is 
to the same effect. There the court said, “The Commission has jurisdiction to 
make the award if the plaintiff is an employee. The question was therefore 
properly involved in the proceeding in which the award was made in the first 
instance, and the question raised by the petition is not a jurisdictional question, 
but one incidental to the granting of relief in a matter of which it had juris- 
diction.” Taylor v. Ramsey Co., 139 Md. 113, 114 Atl. 830 quotes Cyc. on 
this point. 23 Cyc. 1088, “Where the court judicially considers and adjudicates 
the question of its jurisdiction, and decides that the facts exist which are 
necessary to give it jurisdiction of the case, the finding is conclusive and 
cannot be controverted in a collateral proceeding. . . . These rules apply where 
a statute confers general jurisdiction over a certain class of cases upon a 
certain tribunal.” 

It is generally agreed that when a special tribunal has once obtained juris- 
diction, its decree cannot be attacked collaterally for irregularities in procedure. 
Gregory v. McPherson, 13 Cal. 562; Thomas v. Churchill, 84 Me. 446, 24 Atl. 
899; U. S. Fidelity & Guaranty Co. v. Taylor, 136 Md. 545, 110 Atl. 883. 

It is frequently stated that the decisions of these tribunals are conclusive 
as to the facts. Naud v. King Sewing Mach. Co., 95 Misc. Rep. 676, 159 
N. Y. S. 910. But it is not so clear against whom and in what proceedings 
the facts are conclusive. Although the proceeding may have been quasi in rem, 
it will not control in situations which the law authorizing the procedure did 
not intend to provide for. For example a decision of the federal Food Ad- 
ministrator as to the quality of a vendor’s goods, in an inquiry as to whether 
the vendor’s license should be revoked, will have no effect in an action on con- 
tract for the refusal to accept the goods delivered to which the defendant's 
defense is that the goods are inferior. Griffin Grocery Co. v. Richardson, 10 
Fed. (2nd) 467. And so the approval by the Public Service Commission of a 
lease made between two railroads which were in reality controlled by the same 
group of men will not be binding in a suit by minority stockholder for the 
cancellation of the lease because the Public Service Commission was designed 
to protect the rights of the public, not to settle disputes among the stock- 
holders. Westchester F. Ins. Co. v. Syracuse etc. R. Co., 97 Misc. Rep. 471, 
161 N. Y. S. 759. 

It is clear that where the proceeding before the tribunal was in personam, 
the parties to it are bound in any subsequent proceeding on the same cause of 
action, in so far as the first decree goes. In Carson-Payson Co. v. Industrial 
Commission, 285 Ill. 635, 121 N.E. 264, the court said, “the decree....... 
is a final adjudication upon all matters in dispute up to the time of the hearing, 
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and upon the hearing to review the agreement on the ground that the disability 
had recurred, the additional evidence should be limited to the question whether 
or not the disability had recurred.” To the same effect is Kareske’s Case, 
250 Mass. 220, 145 N.E. 301, “In the case before us we have two proceedings 
one culminating in the agreement of January 7, 1923, and the other resulting 
in this appeal........ The second involves a further claim and arises under 
G. L. ec. 152, sec. 12. So far as the questions of fact involved in the first 
decree are essential to the determination of the second, they are settled. In- 
jury, liability, and compensation had been fixed. There was nothing in regard 
to them which was open to controversy on an application for a decree.” In 
Walker’s Case, 122 Me. 387, 120 Atl. 59, it was held that the decree did not 
preclude recovery for disability after the period of compensation. And in 
Spencer’s Case, 123 Me. 46, 121 Atl. 236, it was held that a reward which 
specified that it is compensation for loss of specific members, does not pre- 
clude a subsequent recovery for the permanent disability to another member. 
But the Indiana court says that “in no subsequent hearing evidence is proper 
to show that either the injury or disability was greater or less than that 
indicated by the award.” Pedlow v. Swartz, 68 Ind. App. 400, 120 N.E. 603. 
Minto v. Hitchings & Co., 204 App. Div. 661, 198 N. Y. S. 610 holds that 
if complainant has recovered in the state of his residence, the decree precludes 
him from recovering in the state where the accident occurred, although the 
damages allowed were greater and the second tribunal recognized the first 
recovery and deducted the amount recovered from the amount of its award. 

There is general disagreement as to the effect of a decree in a subsequent 
suit where the parties are not identical. Hilsinger v. Zimmerman Steel Co., 
193 Ia. 708, 187 N.W. 493 held that when a minor has recovered personally 
for injuries under a decree of the board, the decision that he was a regular 
employee, was binding on the employer in a suit by the parent for loss of 
services. In Biederzycki v. Farrell Foundry & Machine Co., 103 Conn. 701, 
131 Atl. 739, a decree awarding compensation to an employee for injury was 
held binding on the employer in a subsequent suit by the widow for com- 
pensation, after the employee’s death which was caused by the injury. Ia 
Dennison v. Payne, 293 Fed. 333, the claimant in the second suit was “Rose E. 
Dennison, administratrix” and in the first suit the claimant was “Rose E. 
Dennison, claimant”. The court held that there was not sufficient identity 
of parties to make the conclusion cf fact in the first case have effect in 
the second case, although it was admitted that the claimant individually was 
the sole beneficiary in each case. The court enumerates four things as 
necessary to make the first decree binding in the second case: (1) identity 
in the thing sued for; (2) identity of the cause of action; (3) identity of 
persons and parties to the action; and (4) identity of the quality in the 
persons for or against whom the claim is made.” The court seemed to 
think that the cause of action was the same whether the claimant sued under 
the federal Employer’s Liability Act, or under the state Workmen’s Com- 
pensation Act, since the cause of action is not dependent on the remedy 
sought. 

The final consideration is the effect of a decree in a separate cause of 
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action. In The London Guarantee & Accident Co. Ltd. v. Industrial Com- 
mission of Colorado, 78 Colo. 478, 242 Pac. 680, the court held that a decree 
in a suit by a widow for the death of her husband, declaring her “wholly 
dependent” on him precludes her from recovering for the death of her son 
although it was found that in reality she was twenty per cent dependent on 
him. But in Utah Fuel Co. v. Industrial Commission, Utah ——, 245 
Pac. 381, where the facts were similar, it was held that the first decree did 
not preclude the widow from recovering for the death of her son. 

Since the law was so in confusion on these various points it is refreshing 
to have the unequivocal opinion of the Supreme Court of the United States 
in the Schendel Case. There is was determined: (1) that the decree of a 
state board in a petition under the state Workmen’s Compensation Act is 
not subject to collateral attack in a subsequent action under the federal 
Employers’ Liability Act; (2) that the question whether the injured com- 
plainant or the deceased was engaged in intrastate or in interstate commerce 
does not go to the jurisdiction of the board; and (3) that the decree is 
binding so long as the real parties in interest are the same in both caess 
although they may nominally be different. 





Vircinta L. Norra. 


Necessity oF NoTIcE AND HEARING IN THE REVOCATION OF OCCUPATIONAL 
LicensEs.*—The regulation and control of occupations (the word is here used 
to denote those professions, trades and employments pursued for profit) by 
means of the licensing system has, in recent years, become an increasingly 
important part of that phase of governmental authority known as the police 
power. This tendency is a necessary and natural consequence of the grow- 
ing complexity of our social organization with its concomitants of massed 
population and economic interdependence. Increased resort to the licensing 
system has been attended with necessary restraints upon the freedom of in- 
dividuals to pursue their chosen occupations. This situation gives rise to the 
problem of balancing individual rights and interests against legitimate public 
purposes. An effective licensing system requires not only care in the is- 
suance of such permits, but also a satisfactory means of terminating such 
authority upon abuses thereof. Frequently public welfare requires a sum- 
mary revocation of a license where the interests of the licensee demand 
deliberate and impartial consideration. In such event, is the licensing author- 
ity competent to look only to the public weal and act ex parte, or must it 
accord to the recalcitrant licensee the safeguards of notice and an opportunity 
to be heard in his own defense? This question has given rise to a rather 
startling conflict of judicial opinion, and constitutes the foundation of this 
discussion. 

On one proposition the courts are agreed: where a statute or ordinance 
authorizing the revocation of licenses specifies notice and hearing to the 
licensee as a condition precedent to the exercise of the power, compliance 
with such condition is essential to a valid revocation. Beene v. State, 22 


*This note is not based on any particular decision, but on a study of all the cases. 
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Ark. 149 (attorney) ; Plummer v. Commonwealth, 1 Bush (Ky.) 26 (liquor) ; 
Tanguay v. State Board of Public Roads, 46 R. I. 134, 125 Atl. 293 (driver) ; 
Common Council of City of Oshkosh v. State ex rel. Perkins et al., 59 Wis. 
425, 18 N.W. 324 (liquor). But a real difficulty is presented where the 
statute or ordinance is silent on the subject of notice and hearing, or expressly 
disregards it. 

If a license, duly granted by proper authority, permitting its possessor to 
pursue a given occupation may be said to constitute property, then it would 
seem clearly to be within the protection of the due process clause of the 
federal and state constitutions. But the courts have fallen into singular 
disagreement as to the true nature of the right so conferred. In Cassidy v. 
Mayor and Council of Macon, 133 Ga. 689, 66 S.E. 941 (soft drink parlor), 
the court said that such a license did not constitute a contract, and was no more 
than a privilege. In Commonwealth v. Kinsley, 133 Mass. 578 (pool hall), 
it was said that such a license conferred no contractural rights. That such 
a license is not a contract and vests no rights in the licensee was again asserted 
in Martin v. State, 23 Neb. 371, 36 N.W. 554, (aff. reh. 27 Neb. 325, 43 N.W. 
108) (liquor). That a license to conduct a public dance hall does not con- 
stitute property was held in People ex rel. Ritter v. Wallace, 160 App. Div. 
787, 145 N. Y. S. 1041. In all of the above cases revocation without notice 
or hearing afforded the licensee was sustained. It may be noted in passing, 
that the occupations concerned in these cases were such as touch the public 
order and morals and have long been the subject of strict regulation or pro- 
hibition. In the Kinsley Case the court expressly said that the occupation 
concerned, the conduct of a pool hall, was one which the legislature might 
have prohibited absolutely. 

The decisions assuming the converse position with respect to the right con- 
ferred by an occupational license are no less numerous. In Abrams v. 
Daugherty, 60 Cal. App. 297, 212 Pac. 942 (broker), it was held that an in- 
dividual has a property right in his profession or occupation and that a license 
to practice the same cannot be revoked without notice and hearing being 
afforded him. The same position was taken in Abrams v. Jones, 35 Ida. 532, 207 
Pac. 724 (dentist), where it was said that the license constituted a valuable 
personal right. In People to the use of the State Board of Health v. McCoy, 
125 Ill. 289, 297, 17 N.E. 786, 788 (doctor), the court said, “Whether the 
right to practice medicine or law is property, in the technical sense, it is 
a valuable franchise and one of which a person ought not to be deprived, 
without being offered an opportunity, by timely notice, to defend it.” The 
court seems to take a similar position in Ex parte Robinson, 19 Wall, 502, 22 
L. Ed. 205 (attorney). It will be remarked that the occupations here con- 
cerned were generally useful to the public at large and substantially less 
capable of being conducted to the public detriment than those listed in the 
preceding paragraph. None of the decisions last cited was, however, qualified 
within the bounds thus suggested, and one of the courts there speaking has 
since asserted the rights of the licensee in the broadest of terms: “It is 
firmly established that it is the right of every person to pursue any lawful 
business or vocation which he may select, subject to such legal restrictions 
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and regulations as proper governmental authority may impose for the protection 
and safety of society, and that such right is valuable and must be protected 
and secured, and cannot be taken from those who possess it, without ‘due 
process of law’.” Brecheen v. Riley, 187 Cal. 121, 124, 200 Pac. 1042, 1044. 

‘the significance attending an accurate analysis of the nature of the right 
concerned is illustrated by two decisions of the Appellate Division of the 
Supreme Court of New York, a jurisdiction seemingly committed to the view 
that such licenses may be summarily revoked. Jn re Cullinan, 94 App. Div. 
445, 88 N. Y. S. 164 (liquor) and People v. Flynn, 110 App. Div. 279, 96 
N. Y. S. 655, (affirmed without opinion 184 N. Y. 579, 77 N.E. 1194) 
(liquor) were decided under a statute which supplanted the formerly cus- 
tomary liquor license with a liquor tax certificate, gave such certificates a 
cash surrender value and made them assignable in the same manner that 
choses in action are assignable. It was held that the effect of this statute 
was to make such certificates property and that they could not be revoked 
without notice and hearing to the holder. The foundation of these decisions 
is lucidly expounded at p. 291 of the opinion in People v. Flynn (p. 662 in 
the Supplement), where the court said, “Once establish the fact that the 
owner of such certificate acquires by it a property right, whatsoever it may 
be called, he can only be deprived of that property right by due process of 
law; and any attempt by the legislature to divest him of it without an op- 
portunity of contesting the alleged facts upon which it is sought to divest him 
is depriving him of property without due process of law.” 

In a number of cases holding the revocation of licenses without notice and 
hearing to be invalid, the court simply asserted that such procedure did not 
constitute due process of law. Riley v. Wright, 151 Ga. 609, 107 S.E. 857 
(insurance agent); Jewell v. McCann, 95 Ohio 191, 116 N.E. 42 (doctor) ; 
Northern Cedar Co. v. French, 131 Wash. 394, 230 Pac. 837 (commission 
merchant). Such reasoning seems necessarily to imply that the licenses con- 
cerned constituted property, or possibly a liberty, within the meaning of the 
clause relied upon. 

Other courts have chosen to settle the question by reference to the nature 
of the procedure of revocation. Thus, in People ex rel. Lodes v. Department 
of Health, 189 N. Y. 187, 13 L. R. A. (N. S.) 894, 82 N.E. 187, the license 
of a milk dealer was held to be revocable without notice or hearing because 
the proceeding was administrative rather than judicial; but see the dissenting 
opinion of Vann, J., who believed the proceeding to be judicial in character. 
Child v. Bemus, 17 R. I. 230, 12 L. R. A. 57, 21 Atl. 539, a case involving 
the license of a hack driver, seems to have been decided upon similar grounds. 
This view of the revoking power is also entertained in Klafter v. Examiners, 
259 Ill. 15, 46 L. R. A. (N. S.) 532, Ann. Cas. 1914B 1221, 102 N.E. 193 
(architect) ; State v. Board, 34 Minn. 387. A contrary view was taken in 
People v. Turner, 1 Cal. 144 (semble) (attorney); and Balling v. Board of 
Excise, 79 N. J. L. 197, 74 Atl. 277 (liquor). The weight to be accorded the 
latter decision is, however, discounted by the fact that it was decided under 
a statute attending the revocation of a liquor license with a year’s disability 
to take another, which fact, the court believed, made the proceeding penal 
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in its effect. The opinion that the revoking power is in its essence judicial, 
finds support, obiter, in People v. McCoy, supra, and in Wichita Electric Co. 
v. Hinckley, (Tex. Civ. App.) 131 S.W. 1192 (electrician). Despite the 
authority of these decisions, it is respectfully submitted that the nature of 
the substantive right involved constitutes a preferable guide to the decision 
of this question, as against the nature of the proceeding whereby the right 
is to be divested; at least its consideration would seem to be a necessary 
condition precedent to the raising of the latter issue. 

In addition to the reasons relied upon in the foregoing decisions, broad 
grounds of natural justice have led many courts to hold notice and hearing 
essential to valid revocation. Thus, is Fletcher v. Daingerfield, 20 Cal. 427 
(attorney), such was the view taken. In Ex parte Heyfron, 7 Howard ( Miss.) 
127 (attorney), the court said, “It is a cardinal principle in the administration 
of justice that no man can be condemned or divested of his rights until he 
has had the opportunity of being heard.” In State v. Schultz, 11 Mont. 429, 
431, 28 Pac. 643 (doctor), it was said that revocation without opportunity 
to the licensee to be heard in his own behalf “subverts the most precious 
rights of the citizen.” In Ex parte Bradley, 7 Wall. 364, 373, 19 L. Ed. 214, 
217, wherein the court reviewed the validity of a summary ex parte proceed- 
ing whereby an attorney’s liecnse was revoked for contempt of court without 
notice or hearing afforded him, the court said, “It violates the commonest 
and most familiar principles of criminal justice.” And the same court, in 
Ex parte Robinson, supra, at p. 512 of the official report, p. 208 in the 
Lawyer’s edition, holding notice and hearing essential to the valid revocation 
of an attorney’s license, said, “This is a rule of natural justice and should be 
equally followed when proceedings are taken to deprive him of his right to 
practice his profession, as when they are taken to reach his real or personal 
property. ... The principle that there must be a citation before hearing, and 
hearing or opportunity of being heard before judgment is essential to the 
security of all private rights. Without its observance no one would be safe 
from oppression wherever power may be lodged.” And in Gaertner v. City 
of Fond du Lac, 34 Wis. 497, 504 (liquor), the court said, obiter, that 
revocation without an opportunity to the licensee to be heard would seem 
“contrary to all legal principles.” It wiil be noted, in glancing through these 
cases that, with the single exception of the Gaertner case, where the remarks 
of the court were no more than a dictum, the licenses involved were those of 
basically useful occupations, calculated to advance rather than to retard so- 
cial welfare, and little calculated to work social injury. 

Reverting to the authorities holding notice and hearing to be unnecessary, 
it will be seen that some of them go on the ground that where the statute 
or ordinance authorizing the issuance of the license provides that it shall be 
summarily revocable, or where such provision authoritatively appears upon 
the face of the license, expressly or by implication, the licensee takes sub- 
ject to such condition. Commonwealth v. Kinsley, supra; Burgess v. City 
of Brockton, 235 Mass. 95, 126 N.E. 456; McQuillan: Municrpat Orpi- 
NANCES, sec. 420. Closely related are the cases sustaining statutes and 
ordinances which, in authorizing the issue of occupational licenses, makes a 
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statutory violation by the licensee work an ipso facto revocation or forfeiture 
of the license, or make revocation by the licensing authority mandatory in 
such event. Sprayberry v. City of Atlanta, 87 Ga. 120, 13 S.E. 197 (liquor) ; 
Cassidy v. Mayor of Macon, supra; Martin v. State, supra; People v. Myers, 
95 N. Y. 223 (liquor) ; Genova’s License, 3 Pa. Dist. 722 (liquor). The courts 
in these cases rely variously upon the grounds that the license confers a 
mere privilege as distinguished from a property right, that notice and hear- 
ing would be useless, that the statute (or ordinance) imports notice, or that 
the licensee takes his license subject to such condition. It will be noted that 
the occupation licensed in each case is one which has long been the subject 
of public disfavor, or is capable of working insidious injury to the public 
safety, morals or convenience. 

In State ex rel. Nowotny v. Milwaukee, 140 Wis. 38, 133 Am. St. R. 1060, 
121 N.W. 658, a case involving the license of a milk-dealer, the court was 
of opinion that the intimate relation of the business to public health justified 
a summary revocation of the license without notice or hearing. The Supreme 
Court of Nevada assumed a similar position in Wallace v. Reno, 27 Nev. 
71, 103 Am. St. R. 747, 63 L. R. A. 337, 73 Pac. 528 (liquor), where it held 
a license revocable without notice or hearing where the business permitted 
thereby proved to be a nuisance, a menace to health, or detrimental to peace 
or morals. 

Having surveyed the reasoning applied by the several courts in their treat- 
ments of this subject, it will be in order to regard the effect of this diversity 
of judicial opinion upon the several occupations which are commonly the 
subject of licenses, with a view to the possible reconciliation of the authori- 
ties. People v. Turner, supra; Fletcher v. Daingerfield, supra, Ex parte 
Heyfron, supra; Ex parte Bradley, supra; and Ex parte Robinson, supra; 
were all cases involving the licenses of attorneys at law. In each case it was 
held that notice and hearing was a necessary prerequisite to a valid revoca- 
tion of such a license. No case of contrary portent has been discovered by 
the writer in his search of the authorities. People v. McCoy, supra; State 
v. Schultz, supra; and Jewell v. McCann, supra; involved the licenses of 
doctors. Abrams v. Jones, supra, was an appeal by a dentist from the sum- 
mary revocation of his license to practice. In each case notice and hearing 
was held to be necessary and no contrary cases have been found. Abrams v. 
Daugherty, supra; concerned the license of a broker. Northern Cedar Co. v. 
French, dealt with the license of a commission merchant. Riley v. Wright, 
supra, was the case of an insurance agent. In each case the necessity of 
notice and hearing was sustained. In Wichita Electric Co. v. Hinckley, supra, 
the court seemed to indicate, obiter, that an electrician’s license could not be 
revoked except on notice and hearing. A survey of these cases indicates the 
law to be, without exception, that the license of an attorney, a doctor, a 
dentist, a broker, a commission merchant, an insurance agent, and possibly 
an electrician, cannot be revoked without notice to the licensee and opportunity 
for him to be heard. The distinguishing characteristics of the occupations 
so grouped may safely be said to be: (1) each performs some essential or, 
at least, useful function in our social organization; and (2) while a “quack” 
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doctor, “shyster” lawyer, or dishonest broker may have it in his power, by 
virtue of his occupation, to injure some of the individuals who rely upon 
his integrity, before his conduct is detected and curbed, it seems clear that 
none of these occupations is so fraught with opportunity for working injury 
to society generally as to require summary revocation in order to properly 
control its practice. 

In People ex rel. Ritter v. Wallace, supra, the revocation, without notice 
or hearing, of the license of the owner of a public dance hall, was approved 
by the court. A similar view was entertained by the Supreme Judicial Court 
of Massachusetts in Commonwealth v. Kinsley, supra, with respect to the 
license of the owner of a pool room. People ex rel. Lodes v. Department of 
Health, supra, and State ex rel. Nowotny v. Milwaukee, supra, sustained the 
summary revocation of the licenses of milk dealers. It should be mentioned 
that in Northern Cedar Co. v. French, supra, the former case was adversely 
criticised and an attempt made to distinguish the latter case. In Child v. 
Bemus, supra, the court concurred in the revocation without notice of the 
license of a hack driver; and in Burgess v. City of Brockton, supra, similar 
disposition was made of the case of a jitney operator. Cassidy v. Mayor of 
Macon, supra, held a license to conduct a soft drink parlor to be subject to 
summary revocation. In Sprayberry v. City of Atlanta, supra; Martin v. State, 
supra; and in Wallace v. Reno, supra, the revocation of liquor licenses with- 
out notice or hearing was expressly approved. These cases show that, 
under ordinary circumstances and typical statutes, licenses to operate public 
dance halls, pool halls, soft drink parlors, saloons, cabs, and milk routes are 
subject to revocation without notice or hearing. The cases of contrary por- 
tent are all satisfactorily distinguishable. The expression of opinion in 
Gaertner v. City of Fond du Lac, supra, was obiter and was adversely criti- 
cised in People ex rel. Lodes v. Department of Health, supra, a well-con- 
sidered opinion, though by a divided court. Balling v. Board of Excise, 
People v. Flynn, and In re Cullinan were all decided under local statutes 
which materially altered the nature of the license or the nature of the 
proceeding as previously indicated herein. While the assertion quoted above 
from Brecheen v. Riley, supra, was sufficiently broad to bring these occupa- 
tions within the protection of the due process clause, it is submitted that that 
statement was capable of a narrower interpretation, that it went further’ 
than the facts of the case required, and that, if it is to be understood in its 
broadest aspect, it stands alone among the authorities. 

In summary, it is believed that the following general conclusions may 
properly be drawn from the authorities above cited and discussed :— 

First, a license to practice a profession, as distinguished from a purely 
commercial occupation, constitutes property, is, in consequence, entitled 
to the protection of the process clause, and cannot be revoked without notice 
to the licensee and opportunity for him to be heard. Webster’s New INTER- 
NATIONAL DicTIONARY defines a profession as “that cf which one professes 
knowledge; the occupation, if not purely commercial, mechanical, agricultural 
or the like to which one devotes one’s self; a calling in which one professes 
to have some special knowledge used by way either of instructing, guiding 
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or advising others or of serving them in some act.” The result thus reached 
seems manifestly just in light of the strict statutory qualifications which 
candidates for the practice of the professions are generally required to ful- 
fill, and in light of the fact that the sole objective value, to its possessor, 
of the technical knowledge thus required consists in its application in prac- 
tice. Strong evidence of the higher consideration in which the professions 
are held is found in the fact that the state governments have, almost uni- 
versally, retained direct control over their regulation and supervision, while 
the regulation of purely commercial pursuits is commonly relegated to the 
local governmental units. It is again noted that the professions afford slight 
opportunity for general or prolonged injury to the public through abuse of 
the rights conferred upon their practitioners. 

Second, licenses to engage in purely commercial occupations, which are of 
slight benefit to society and which afford opportunity for sudden, widespread 
or prolonged aggressions upon the health, safety, convenience or morals of 
the general public, do not constitute property, but at most, privileges, which 
are subject to summary termination in the exercise of the police power. It is 
submitted that such a result is a just one in light of the vital social interests 
involved, which far overbalance the individual interests concerned. 

Third, there remains a substantial number of commercial occupations, the 
practice of which is attended by no particular opportunity for imposition 
upon the public welfare, and many of which serve useful purposes. These 
fall without the bounds of the two categories of occupations above described. 
It would seem, on principle, that such occupations may most fairly be as- 
similated to the professions and so brought within the due process clause. 
The extension of the licensing system to this class of business pursuits is 
recent and far from general, and in consequence the relevant decided cases 
are few, but their uniform tendency has been in the direction indicated. 

If, from these conclusions, a general rule may safely be drawn, and the 
proposition is advanced with no slight hesitancy, it might best be stated in 
the following form: If a given occupation be calculated to serve some use- 
ful purpose advantageous to the general public or any considerable number 
thereof, and if the the pursuit of such occupation affords but slight, if any, 
opportunity for the infliction of general and substantial injury to the public 
health, safety, morals or convenience, then a license to engage in such oc- 
cupation confers upon its holder a right which cannot be divested without 
notice to him and opportunity for him to be heard; but if an occupation be 
one which serves no socially useful purpose or which affords opportunity to 
jeopardize or injure the health, safety, morals or convenience of large num- 
bers of people, then a license to engage therein is, at most, a mere privilege, 
and is subject, due cause being shown, to summary revocation in the public 


interest. 
Rocer R. Tutrrup. 


AUTOMOBILES—LIABILITY OF OWNER oR Driver To Guest.—For the past 
few years, the Supreme Court of Wisconsin has been confronted with a num- 
ber of cases dealing with the duty of the driver of an automobile to his 
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guest. With the decision in Mitchell v. Raymond, 181 Wis. 591, 195 N.W. 
855, it had appeared that the law was definitely settled in this regard. See 


3 Wisconsin LAw Review, 180. In that case the court held that the owner \ 


or driver of a vehicle owed to a gratuitous guest the duty of exercising ~ 


ordinary care to avoid personal injury to him. In a case decided at the 
same time, the court defined “ordinary care” as “that degree of care which 
an ordinary prudent person would exercise under like or similar circumstnces.” 
Vogel v. Otto, 182 Wis. 1, 195 N.W. 859. These principles were reaffirmed 
in Glick v. Baer, 186 Wis. 268, 201 N.W. 752. However, in the recent case 
of Cleary v. Eckart, Wis. , 210 N.W. 267, the rules laid down in 
the above cases are considerably modified. Plaintiff was an invited guest 
riding in defendant’s automobile. Plaintiff knew defendant was an inex- 
perienced driver, defendant having been driving a car for only three months 
and for a distance of less than 1200 miles. While traveling along a gravel 
highway at a reasonable rate of speed, defendant felt a bump in the rear 
of the car. She immediately applied the brakes, and brought the car to a 
quick instead of a gradual stop. The car skidded, a door flew open, and 
plaintiff was thrown out and injured. In the resulting action, the jury found 
the defendant guilty of negligence and the plaintiff of contributory negligence. 
The court changed the answer of the jury in regard to contributory negligence 
and rendered judgment for the plaintiff. On appeal, the supreme court re- 
versed the judgment with directions to dismiss the plaintiff’s complaint. Al- 
though stressing very strongly the fact that plaintiff knew of the defendant’s 
inexperience, the court expressly refused to base its decision on the assumption 
of risk doctrine. Instead it laid down the rule that the owner or driver of a, 








vehicle owes to a gratuitous guest the duty of exercising ordinary care not to~ 


increase the danger to the guest or to create a new danger. “It would be 
interesting to inquire whether under such circumstances the- guest should not 
be held to have accepted the risk incident to the situation, but we think the 
case may well be disposed of on the ground that plaintiff accepted such hos- 
pitality as the host had to offer, and that consisted of the car in the condi- 
tion which it was, and the driver with such limited skill as she had been able 
to acquire. .... She should not be permitted to recover damages resulting 
from a lack of defendant’s skill.” 

It had been previously decided that a guest upon entering an automobile, 
takes the car in the condition which he finds it, the only duty of the host 
being to warn the guest of any “trap” or hidden danger. O’Shea v. Lavoy, 
175 Wis. 456, 20 A. L. R. 1008, 185 N.W. 525; Patnode v. Foote, 153 App. 
Div. 494, 138 N. Y. S. 221. “It is the duty of the host to advise his guest 
of its presence (hidden danger) so that the guest may enjoy the premises 
in a security equal to that enjoyed by the host. The guest has no right to 
a greater security than that enjoyed by the host or other members of his 
family. The host simply places the premises which he has to offer at the 
disposal and enjoyment of his guest upon equal terms of security.” O’Shea v. 
Lavoy, supra. But Cleary v. Eckhart, supra, appears to be the first case in 
which it is expressly decided that the guest not only accepts the car in the 
condition in which it exists but also such skill as may be possessed by the 
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driver. See, however, the dicta in Dickerson v. Connecticut Co., 98 Conn. 87, 
118 Atl. 518, and in Munson v. Rupker, Ind. App. ——, 148 N.E. 169. 

The rule ordinarily laid down is that the owner or operator must exercise 
reasonable care for the safety of his guest, and is liable in damages if the 
guest is injured by his negligence. Munson v. Rupker, —— Ind. App. —, 
148 N.E. 169, affirmed 151 N.E. 101; Paiewonsky v. Joffe, —— N. J. L. —, 
129 Atl. 143; Bawer v. Griess, 105 Neb. 381, 181 N.W. 156; Fitzjarrell v. 
Boyd, 123 Md. 497, 91 Atl. 547. A number of courts have stated the rule 
to be that the duty of the host is to exercise ordinary care not to increase 
the danger to the guest or to create a new danger. Beard v. Klusmeier, 158 
Ky. 153, 50 L. R. A. (N. S.) 1100, Ann. Cas. 1915D, 342, 164 S.W. 319: 
Patnode v. Foote, 153 App. Div. 494, 138 N. Y. S. 221; Tennessee Cent. Ry. 
Co. v. Van Hoy, 143 Tenn. 312, 226 S.W. 225. By this rule, however, it 
appears that the courts meant only to lay down the doctrine that(the host 

_-* must exercise ordinary care to prevent injury to the guest. \“If the driver 
fails to use ordinary care in driving the automobile, he thereby creates a 
new danger for which he is liable.” Beard v. Klusmeier, supra; Tennessee 
Cent. Ry. Co. v. Van Hoy, supra. See also notes in L. R. A. 1916 E, 1190; 
Ann. Cas. 1915D 345; 20 A. L. R. 1014; 40 A. L. R. 1338. Clearly, under 
the doctrine thus adopted by the majority of the courts, if a person is re- 
quired to use ordinary care, this means that care which every prudent man 
would exercise under similar circumstances. “Ordinary care is not to be 
measured by whatever prudent drunken man would do under like circum- 
stances, but by whatever prudent sober man would do.” Powell v. Berry, 
145 Ga. 696, 89 S.E. 753. Nor is it to be measured by whatever man with 
the same skill would do under the circumstances, but by whatever man with 
ordinary skill would do under such circumstances. Guitar v. Randell, (Tex. 
Civ. App.) 147 S.W. 642. 

To summarize, then, under the above rules, the owner or driver of an 
automobile owes to the occupant thereof the duty to exercise such care not 
to injure him as a man of reasonable prudence under like circumstances would 
exercise. Under this rule, it would appear that lack of skill would be no 
excuse. “An unskilful or inexperienced driver is not to be excused from 
liability for injuries inflicted because of his inexperience and unskilfulness. .. . 
Where a person operates an automobile along a public highway frequented 
by other travelers, he assumes the responsibility for injuries resulting from 
his unskilfulness in the operation of the car.” Berry on Automosites, Fifth 
Ed., 128. So in the instant case, it would appear that if a person with 
ordinary skill would have stopped the car gradually instead of quickly, the 
defendant would be liable under the general rule and under that heretofore 
adopted by the Wisconsin courts. 

As is said in Cleary v. Eckart, supra, in all the cases cited, the negligence 
which was held to constitute liability on the part of the host was in the 
nature of reckless driving, inattention and the like. No cases have been 
found other than Cleary v. Eckart, supra, which expressly decide the liability 
where there is a mere lack of skill or experience. As Owen, J. says, to hold 
the host liable for mere lack of skill would be unduly harsh, and it is neces- t+ 
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sary to modify the rule. See comment on practical wisdom of decision in 
11 Marquette Law Review, 57. 


The rule, then, in Wisconsin is no longer that the owner or driver must ° 


exercise towards a guest that care which a reasonable prudent man would 
exercise under like circumstances. He need only exercise that care which a 
reasonably prudent man of the same skill would exercise. The guest takes 
the automobile and the driver as he finds them, and if the driver does no 
increase the danger thus assumed, and honestly and conscientiously exercises 


\ 


the skill which he has attained, the guest cannot recover for any injury re-/ 


sulting to him. 
IsaporE G. ALK. 


JurispicTIon Over NonrESIDENT Mororists.—In State v. Belden, —Wis. 
—, 211 N.W. 916, the validity of section 85.15, subsection (3), Wis. St. 1925 
was called into question. The statute provides that “the use and operation 
by a nonresident of a motor vehicle over the highways of Wisconsin shali 
be deemed an appointment by such nonresident of the secretary of state to 
be his true and lawful attorney upon whom may be served all legal processes 
in any action or proceeding against him, growing out of such use or operation 
resulting in damage or loss to person or property, and said use or operation 
shall be a signification of his agreement that any such process against him 
which is so served shall be of the same legal force and validity as if served 
on him personally.” Service is to be made by serving a copy of all process 
on the secretary of state with a fee of two dollars, and such service shall be 
sufficient service on the nonresident; provided, that notice of such service 
and a copy of the process are within ten days thereafter sent by mail by the 
plaintiff to the defendant at his last known address, and an affidavit of 
compliance therewith attached to the summons. The statute further pro- 
vides that the court may order such continuances as may be necessary to 
afford the defendant a reasonable opportunity to defend, not exceeding 90 
days. 

On the hearing of a petition for a writ of prohibition to restrain the 
circuit court from proceeding in an action against a resident of Illinois by 
a resident of Wisconsin, for damages arising out of an automobile accident, 
service being had in accordance with this statute, the Supreme Court of 
Wisconsin, Mr. Justice Eschweiler dissenting, held the statute, excepting the 
clause limiting continuances to 90 days, valid and denied the writ. The 
clause limiting continuances was held invalid on the ground that it was 
discriminatory and denied to nonresidents rights and privileges enjoyed by 
residents on no other ground than that they are nonresidents. 

The court, in upholding the principal provisions of the act rely principally 
on Hendrick v. Maryland, 235 U. S. 610, 35 S. Ct. Rep. 140, 59 L. Ed. 385; 
Kane v. New Jersey, 242 U. S. 160, 37 S. Ct. Rep. 30, 61 L. Ed. 222; and 
Pawloski v. Hess, 250 Mass. 222, 144 N.E. 760, 35 A.L.R. 945. In Hendrick 
v. Maryland, it was held that a state had the power to regulate the use of 
motor vehicles on its highways by nonresidents as well as residents and that 











190 WISCONSIN LAW REVIEW 
it might validly require that a reasonable license fee be paid by such non- 
residents. The statute under which Kane v. New Jersey arose provided for 
the payment of a license fee by a nonresident motorist before driving on the 
public highway, and that such nonresident should also appoint the secretary 
of state as his attorney upon whom process might be served in any action 
arising out of the operation of such motor vehicle. Kane, a resident of New 
York, while driving across New Jersey without such a license, was arrested in 
the latter state and fined. The conviction was affirmed in 81 N.J.L. 594, 
80 Atl. 453, L.R.A. 1917 B, 553, Ann. Cas. 1912 D, 237; and in Supreme 
Court of the United States in 242 U. S. 160, 37 S. Ct. 30, 61 L. Ed. 222. 
This case differs from the principal case in that there was no question of 
jurisdiction, the defendant having been arrested in the state of New Jersey; 
hence the only question was as to the validity of the statute. However, New 
Jersey has since amended its statute, (1924 N. J. Laws, c. 232) so that it 
is now substantially like the Wisconsin statute and no formal appointment 
of the secretary of state as an attorney in fact is required. The statute as 
amended has been upheld in two recent cases in New Jersey: Martin v. Condon, 
—N.J.L—, 129 Atl. 738; and Pissutti v. Wuchter, —N.J.L.—, 134 Atl. 727. 
Pawloski v. Hess, supra, was the first case in which a statute providing 
that the mere entrance by a nonresident on the highways of a state should 
confer jurisdiction on the courts of that state has been upheld. The court 
relied on Kane v. New Jersey, The decision of the Massachusetts court 
has been approved in notes in 25 Cotumpra Law Review 204; 38 Harvarp 
Law Review 111; 34 Yate Law Journat, 415; 5 Boston Universiry Law 
Review 46; and in articles by Prof. E. W. Hinton in 20 Ittrnors Law 
Review 1, and by Prof. A. W. Scott in 39 Harvarp Law Review 563, en- 
titled “Jurisdiction over Nonresident Motorists”. But see 9 MINNESOTA 
Law Review 362, and 73 UNtversity oF PENNSYLVANIA Law Review 171. 


The arguments against the validity of the statute are based on the theory 
that it violates the “privileges and immunities” clause of the federal con- 
stitution, and that it is in conflict with the Fourteenth Amendment. Since 
the passage of that amendment, the jurisdiction on which a judgment is 
founded may be directly questioned and its enforcement, even in the state 
rendering the judgment, resisted on the ground that the defendant is being 
deprived of his property without due process of law. Pennoyer v. Neff, 95 
U. S. 714, 24 L. Ed. 565. Hence if the present judgment should be upheld, 
it would seem that it would be entitled to full faith and credit. 

The present case is said to be analogous to Flexner v. Farson, 248 U. S. 
289, 39 S. Ct. Rep. 97, 63 L. Ed. 250, and in conflict with it. In that case, 
a statute of Kentucky provided for service on nonresident individuals or 
partnerships doing business within the state, by service on their agents. On a 
cause of action arising in Kentucky, service was made on an alleged agent 
and a judgment obtained. Plaintiffs sought to enforce this judgment in the 
courts of Illinois. The Supreme Court of the United States held that the 
Illinois court need not give full faith and credit to the judgment, making 
a distinction between the case of a foreign corporation and an individual or 
a partnership in that a state has not the power to exclude the latter. See 
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Ward v. Maryland, 79 U. S. 418, 430. But the fact that a foreign corpora- 
tion is engaged exclusively in interstate commerce and cannot be excluded 
does not put it beyond the reach of the process of a state where it carries 
on its activities. International Harvester Co. v. Kentucky, 234 U.S. 579, 34 
S. Ct. 944, 58 L. Ed. 1479. The court in the principal case said, “The right 
of a nonresident motorist to drive an automobile on the highways of Wis- 
consin is afforded no higher or greater constitutional protection than is the 
right of a foreign corporation to transact interstate business within the state 
of Kentucky.” 

And it seems that it may be asked if the power to exclude is the only basis 
of jurisdiction over nonresidents. The court in the present case said, “In 
Flexner v. Farson, it is held that the fiction of consent cannot be invoked 
as against an individual because the state has no power to prohibit the 
individual from coming within the jurisdiction. But as already intimated 
power to prohibit is not the sole basis of jurisdiction. Power to regulate is 
a basis of jurisdiction of equal dignity, and if as an incident to the exercise 
of that power, the licensing state requires the foreign motorist to submit 
himself to the jurisdiction of the state and provides for service upon him in 
a manner reasonably calculated to bring home to him notice of the pendency 
of the suit, the regulation is reasonable and valid.” 

Kane v. New Jersey establishes the proposition that a state may validly 
prohibit a nonresident motorist from driving on the public highways of 
that state until he has agreed to submit himself to the jurisdiction of the 
state. Mr. Justice Brandeis said, ... “It is not a discrimination against 
nonresidents, denying them equal protection of the law. On the contrary, 
it puts nonresident owners on an equality with resident owners.” 

Furthermore, it is recognized that the implication of consent in the case 
of a foreign corporation is based on a fiction. Pa. Fire Ins. Co. v. Gold Issue 
Mining Co., 243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610; Flexner v. Farson, 
supra; Smolik v. Philadelphia & Reading Coal & Iron Co., 222 Fed. 148. 
And “it cannot be seriously contended that the foreign corporation is actually 
in the state. That is as much a fiction as the implied consent. Disregarding 
fictions then, the courts have evolved this simple rule that when a foreign cor- 
poration does business in a state, it is subject to the process of that state 
for certain purposes. And the only real basis of the rule is that it is socially 
desirable that it should be subject to the state’s process.” Prof. E. W. 
Hinton in 20 Ittrnors Law Review, 1. 

Prof. Scott, in 39 Harvarp Law Review, at page 572, suggests a basis of 
jurisdiction which he believes will explain, without fictions, the case of a 
foreign corporation as well as the principal case. He says, “If a state may, 
without violating any constitutional limitation, forbid the doing of certain 
acts within the state unless and until the person doing the acts has consented 
to the jurisdiction of the courts of the state as to causes of action arising 
out of such acts, the state may validly provide that the doing of such acts 
shall subject him to the jurisdiction of the courts of the state as to such 
causes of action.” 
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The difficulty comes in deciding what these acts are; but Kane v. New 
Jersey holds that the operation of a motor vehicle on the public highways 
is one of them. The growing tendency toward such a result, based, perhaps, 
in the final analysis on public necessity and public convenience, is shown by 
the unanimity of result reached by the three courts which have passed on the 
question, and the fact that the legislatures of two more states have recently 
passed similar acts. 1925 Conn. Pub. Acts, c. 122; 1925 N. H. Pub. Acts, 
c. 106. 

Finally, it seems that there was reasonable notification. The court in the 
principal case said, “The law as enacted is calculated to give the defendant 
adequate notice of the pendency of the proceeding. We know of nothing 
more likely to apprise the defendant of the pendency of the action than the 
mailing of a copy of the summons and complaint to his last known address.” 
The objection that there was no duty placed on the secretary of state to give 
notice, although he is called the agent of the defendant, seems less formidable 
when it is shown that there is a positive duty of giving a reasonable notice 
placed on the plaintiff, who must prove that such notice was given. It must 
be admitted, however, that the notice provided by the Wisconsin statute may, 
in a number of cases, be less effective than that provided by the Massachusetts 
act, where the return receipt of a registered letter must be attached to the 
summons and complaint as a condition precedent to the court’s taking juris- 
diction. 

It is believed that the present decision, while not entirely in accord with 


the supposedly settled orthodox rules, will stand as a reasonable step in the 
growth of the concept of jurisdiction as applicable to present day needs. 
R. WortH VAUGHAN. 











